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AN OVERVIEW OF THE COMPACT OF FREE 
ASSOCIATION BETWEEN THE UNITED 
STATES AND THE REPUBLIC OF THE MAR- 
SHALL ISLANDS: ARE CHANGES NEEDED? 


WEDNESDAY, JULY 25, 2007 

House of Representatives, 

Subcommittee on Asia, the Pacific, 

AND THE Global Environment, 
Committee on Foreign Affairs, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 2 o’clock p.m. in 
room 2172, Rayburn House Office Building, Hon. Eni F.H. 
Faleomavaega (chairman of the subcommittee) presiding. 

Mr. Faleomavaega. The hearing will come to order. This is the 
hearing of the Subcommittee on Asia, the Pacific, and the Global 
Environment, and I want to welcome all of our witnesses and mem- 
bers of the public for being here this afternoon in this hearing. I 
realize there is no other member here, at least the members of the 
subcommittee, but don’t be misled by the fact that there is no one 
here, okay. The chairman is here and that is all that matters. I will 
begin with my opening statement and then we will proceed on. 

For many years despite the best intentions of Congress, I believe 
the United States has failed in its obligations to better provide for 
the needs of the people of the Republic of the Marshall Islands, 
who to this day continue to suffer the consequences of our United 
States nuclear testing programs in the South Pacific. From 1946 to 
1958, the United States detonated over 67, or to be exact 67, nu- 
clear weapons in the Marshall Islands, representing nearly 80 per- 
cent of all atmospheric tests ever conducted by the United States 
Government. If one were to calculate the net yield of these tests it 
would be equivalent to the detonation of 1.7 Iwo Jima atomic 
bombs every day for 12 years. These tests exposed the people of the 
Marshall Islands to severe health problems and genetic anomalies 
for generations. The effects of the United States nuclear testing 
program in the Marshall Islands continue to devastate the people 
of the Marshall Islands. The funds provided by the United States 
out of the Compact of Free Association in my humble opinion are 
grossly inadequate to provide for the health care, environmental 
monitoring, personal injury claims or even the land and property 
damages. 

The compacts did not constitute a final settlement of all claims. 
As evidenced by the inclusion of Article 9 authorizing the Govern- 
ment of the Marshall Islands to petition the United States Con- 
di 
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gress in the event, and as I quote, changed circumstances that 
render the provisions of the agreement, meaning the Compact of 
Free Association agreement, between the United States and the 
Marshall Islands manifestly inadequate. While the Government of 
the Republic of the Marshall Islands did submit a report to Con- 
gress based on changed circumstances, it is my understanding the 
administration, as represented by the State Department, rejected 
these arguments. However, I do believe there is a need for us to 
broadly consider whether or not some of these changes need to be 
made in the compact. And I am pleased that a representative of the 
USAID, for example, has come to make its case regarding the need 
to amend the compact to allow for a FEMA-USAID transfer of au- 
thority for disaster relief and to do so during this session of the 
noth Congress. 

USAID will not be able to testify regarding anything outside the 
scope of this provision, and the subcommittee fully understands 
that. The subcommittee also recognizes that our Interior Depart- 
ment and the GAO witnesses will also only be able to provide an 
overview of the compact and its implementation, but will not be 
able to testify about whether or not changes need to be made on 
the amended compacts. 

However, following the testimonies of our government panel we 
will hear from the leaders of the Republic of the Marshall Islands, 
including my good friend the distinguished Foreign Minister, Mr. 
Gerald Zackios, Senator Tony de Brum, a member of Nitijela, Sen- 
ator Abacca Anjain-Maddison, Senator Hiroshi Yamamura and 
Senator Jack Ading. We will also hear from Mr. James Plasman, 
chairman of the Marshall Islands Nuclear Claims Tribunal, and 
Mr. Jonathan Weisgall, Legal Counsel for the people of the Bikini 
Atoll. 

Regardless of whether or not Republicans and Democrats can 
agree on whether or not changes need to be made to the compact, 
we cannot deny the fact that we have a duty and a moral responsi- 
bility, if anything, to hear what the representatives of the Marshall 
Islands have to say. 

More than 50 years ago the United States began nuclear testing 
in the South Pacific. Today we must not sidestep our responsibil- 
ities. Instead we need to ask ourselves if we have done everything 
we can possibly do to make things right for the people of the Mar- 
shall Islands who have sacrificed their lives, their health and their 
lands for the benefit of the United States. I submit that we have 
real work to do, which includes taking a hard look at the problems 
surrounding the Kwajalein Missile Range. And Kwajalein land- 
owners have challenged the legality and adequacy of the compact 
provisions arguing that the United States and the Marshall Islands 
governments do not or did not obtain their consent for the lease of 
the land and that basic services and economic conditions in atolls 
are substandard, especially the deplorable and terrible situation on 
Ebeye Island. 

The people of Bikini and Enewetak atolls have also filed lawsuits 
against the United States Government seeking compensation and/ 
or damages related to U.S. nuclear testing. They have done so be- 
cause the U.S. Congress failed to act on their changed cir- 
cumstances petition. And our own State Department released a re- 
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port concluding that there was no legal basis for considering addi- 
tional compensation payments. I took issue with the State Depart- 
ment’s position then, and I take issue now with this situation. I 
have reviewed the petition, I have researched this issue exten- 
sively, and I believe enough evidence exists to justify a thorough 
review of the changed circumstances cited in the petition. And al- 
though the changed circumstances petition is not the topic of to- 
day’s hearing, I look forward to hearing from the representatives 
of the Marshall Islands who are with us today regarding nuclear 
claims. 

We might also note that maybe of interest to my colleagues and 
to members of the public that I and my colleagues have recently 
introduced three pieces of legislation; namely, H.R. 2705, that was 
introduced last month to amend the certain provisions of the 
amended compacts of 2003; H.R. 2838 that was introduced last 
month to authorize insular areas and freely associated states to 
participate in the Department of Energy’s Innovative Technology 
Loan Guarantee Program, special loans that will facilitate the use 
of ocean thermal technology; and also H.R. 3105 that was intro- 
duced this month provides for tax incentives or tax credits for oper- 
ators who apply ocean thermal energy technology that may produce 
water and electricity for our communities in the insular areas, as 
well as among the free associated states. 

My friend is not here yet, but that is all right. We will proceed. 
I am sure he will have an opening statement when he is able to 
come. For now I want to welcome the three members of our first 
panel this afternoon. And I want to welcome David Cohen, who 
currently serves as Deputy Assistant Secretary of the Office of In- 
sular Affairs to the Department of Interior. In his capacity Mr. 
Cohen oversees the Office of Insular Affairs which in part admin- 
isters economic assistance programs to all the three nations in the 
freely associated states in free association with the United States. 
And also we have with us the Acting Deputy Assistant Secretary 
of State for the Pacific Islands, including Australia and New Zea- 
land, Mr. Steven McCann. And also Mr. Francis Donovan, who is 
the Director of the Office of East Asia Affairs in the Bureau of Asia 
and the Near East, the United States Agency for International De- 
velopment, or USAID. 

I would like to now give this opportunity to members of our 
panel for their testimony. Mr. Cohen, please proceed. 

STATEMENT OF THE HONORABLE DAVID B. COHEN, DEPUTY 

ASSISTANT SECRETARY, OFFICE OF INSULAR AFFAIRS, U.S. 

DEPARTMENT OF THE INTERIOR 

Mr. Cohen. Mr. Chairman, I am pleased to be here today to dis- 
cuss the implementation of the amended Compact of Free Associa- 
tion with the Republic of the Marshall Islands. We believe that the 
amended compact is a promising work in progress. Although many 
challenges remain for the RMI Government to grow its economy 
and to get better performance from government services, the RMI 
has been a solid partner with the U.S. in making the compact 
work. 

Since implementation of the amended compact began in 2004, 
the RMI has focused its compact resources on its three highest pri- 
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orities: Infrastructure, education and health care. Over $52.2 mil- 
lion, approximately 39 percent of all sector grant funding, has been 
dedicated to improve infrastructure. The result is best seen in edu- 
cation where 82 new classrooms serving over 1,700 students are in 
use. And additional classrooms that will house a total of 4,000 stu- 
dents will be in use at the end of this year. Fully one-third of RMI 
students will be in new classrooms at the end of the 2008 school 
year. The RMI has since 2004 dedicated 34 percent of compact sec- 
tor grant funds to education and 21 percent to its health care sys- 
tem. In addition, since 2004 the RMI has received $18 million in 
supplemental education grant funds to support various education 
activities. 

The RMI has chosen to use only limited amounts of compact 
funding for the environment, public sector capacity building and 
private sector development. The allocation reflects the priorities of 
the RMI Government with which the JEMFAC has concurred. The 
allocations may change in the future, although allocations to the 
infrastructure sector must be at least 32 percent of annual compact 
assistance. The allocation of compact funding has been appropriate 
in the short term. However, growing RMI Government capacity 
issues suggest that it might be prudent to shift some compact re- 
sources to public sector capacity building. 

The GAO has concluded the capacity limitations have affected 
the RMFs ability to ensure the effective use of grant funds, and we 
agree. The RMI has made strong efforts to institutionalize perform- 
ance management, but currently lacks the capacity to adequately 
measure progress because education and health sector baseline 
data are not adequate and performance reporting is incomplete. 
Capacity constraints also affect the government’s ability to collect 
and analyze economic data and plan for the future of declining 
compact revenues. 

A most pressing issue is an unsustainable increase in govern- 
ment employment. There has been a 23 percent increase in na- 
tional government employment in the past 3 years. Payroll costs 
jumped from $26.4 million in 2004 to $30.1 million in 2006. This 
has taken place at the same time the RMI has shown annual oper- 
ating deficits in its general fund. The increase in employment, ac- 
cording to the RMI Government, has not been accompanied by an 
increase in the effectiveness of government services. The ability to 
make this internal assessment speaks well of the RMI Govern- 
ment, but we hope that the RMI leadership will focus on the need 
to manage the public payroll in a manner that accounts for the 
coming decrements in compact funding. 

The compact’s overall success will be greatly enhanced or dimin- 
ished by the circumstances of the RMI economy. The RMI has well- 
known obstacles to economic development. Its location, inadequate 
infrastructure, lack of a skilled workforce and weak business cli- 
mate. The theory of the compact is that improvements in health 
and education will create a better workforce at home and more re- 
mittances from abroad and that these factors, together with im- 
proved infrastructure, will provide a foundation for private sector 
economic development. 

In order for these benefits to accrue over the long-term, we be- 
lieve that there is a need for the RMI to take action to improve the 
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business climate, including tax, land and foreign investment re- 
forms. Although the United States through its JEMFAC member- 
ship may inquire about and promote change, the decisions to make 
these important changes lay with the Marshall Islands Govern- 
ment. 

Few factors have had as much impact on the economy of the RMI 
as the increased costs of fuel and the costs of providing electricity. 
Fuel costs have made all imports more expensive, increased the 
cost of local and exported fish and cut into household and govern- 
ment budgets. Utilities are strapped for cash to purchase fuel, 
maintain equipment and set aside capital to invest in more effi- 
cient plants and new technology. This is a regional issue that has 
not spared the Marshall Islands. 

In summary, the Marshall Islands faces very serious challenges, 
but we are pleased with the manner in which we are working to- 
gether to try to address those challenges through the implementa- 
tion of the compact. Representatives of my office were in Majuro 
last week consulting on the sector grant proposals that will be pre- 
sented to the annual meeting of JEMFAC. They report that their 
discussions with the RMI were friendly and useful and that the 
RMI Government representatives were prepared and thoughtful as 
they presented their 2008 plans. 

The compact is working. Not without bumps and major chal- 
lenges, but with mutual respect and mutual hard work of both 
countries. 

This completes my prepared statement. I will be happy to answer 
any questions. Thank you. 

[The prepared statement of Mr. Cohen follows:] 

Prepared Statement of the Honorable David B. Cohen, Deputy Assistant 
Secretary, Office of Insular Affairs, U.S. Department of the Interior 

REGARDING THE IMPLEMENTATION OF THE COMPACT OF FREE ASSOCIATION WITH THE 
REPUBLIC OF THE MARSHALL ISLANDS 

Mr. Chairman and Members of the Committee: 

I am pleased to be here today to discuss the implementation of the amended Com- 
pact of Free Association with the Republic of the Marshall Islands (RMI). 

In 2003, the U.S. Government approved the amended Compact with the Republic 
of the Marshall Islands, providing a total of $1.5 billion in assistance from 2004 
through 2023. The amended Compact’s 20 years of grant assistance is intended to 
assist the RMI government promote the economic advancement and budgetary self- 
reliance of its people. Under the amended Compact, U.S. grant funding decreases 
annually, paired with increasing contributions to a trust fund established for the 
RMI; earnings from the trust funds are intended to provide a source of revenue 
when the grants expire in 2023. In addition, the annual grant funding is partially 
adjusted for inflation. The amended Compact requires the RMI to target funding to 
six development sectors — education, health, the environment, public sector capacity 
building, private sector development, and infrastructure, with priority given to edu- 
cation and health. The amended Compact also provides for a Supplemental Edu- 
cation Grant, which takes the place of certain domestic grants once offered through 
the Department of Education, the Department of Health and Human Services and 
the Department of Labor. 

The Office of Insular Affairs is responsible for administering and monitoring the 
grants. The amended Compact’s subsidiary fiscal procedures agreement requires the 
RMI government to monitor the day-to-day operations of sector grants and activi- 
ties, submit periodic performance reports and financial statements, and ensure an- 
nual financial and compliance audits. In addition, the Compact and fiscal proce- 
dures agreement require the U.S.-RMI Joint Economic Management and Financial 
Accountability Committee (JEMFAC) to (1) meet at least once annually to evaluate 
the progress of the RMI in achieving the objectives specified in the RMTs develop- 



6 


ment plans; (2) approve grant allocations; (3) review required annual reports; (4) 
identify problems encountered; and (5) recommend ways to increase the effective- 
ness of Compact grant assistance. The RMI is also required to conduct annual au- 
dits within the meaning of the Single Audit Act for an independent review of its 
financial position. 

We believe that the amended Compact of Free Association in the Republic of the 
Marshall Islands is a promising work in progress. Although many challenges remain 
for the RMI government to grow its economy and to get better performance from 
the government services supported by the Compact, the RMI has been a solid part- 
ner with the United States in making the Compact work. The RMI leadership has 
made a determined effort to adhere both to the letter and the spirit of the agree- 
ment, and is committed to the success of the agreement it negotiated. 

Since implementation of the amended Compact in FY 2004, the RMI has focused 
its Compact resources on the three highest priorities: infrastructure, education and 
health care. Over $62.2 million, approximately 39% of all sector grant funding, has 
been dedicated to improved infrastructure. The result is best seen in education, 
where 82 new classrooms serving over 1700 students are in use, and additional 
classrooms that will house a total of 4000 will be in use at the end of this year. 
Fully one third of RMI students will be in new classrooms at the end of the 2008 
school year. In upcoming years, $5 million will be invested annually in physical im- 
provements at the College of the Marshall Islands. 

The RMI has, since FY 2004, dedicated 34% of Compact sector grant funds to edu- 
cation and 21% to its health care system. In addition, since 2004, the RMI has re- 
ceived $18 million in Supplemental Education Grant funds to support various edu- 
cation activities. The RMI has chosen to use only limited amounts of Compact fund- 
ing for the environment, public-sector capacity building and private-sector develop- 
ment sectors. The allocation reflects the priorities of the RMI government, with 
which the JEMFAC has concurred. The allocations may change in any future year, 
although allocations to the Infrastructure Sector must be at least 30% of annual 
Compact Assistance. 

The allocation of Compact funding has been appropriate in the short term. How- 
ever, growing gaps in the capacity of the RMI government suggest that it might be 
prudent to shift some Compact resources to public-sector capacity building. The 
GAO has concluded that capacity limitations have affected the RMI’s ability to en- 
sure the effective use of grant funds. We agree with this conclusion. The RMI has 
made strong efforts to institutionalize performance management in its government, 
but the RMI currently lacks the capacity to adequately measure progress because 
education and health sector baseline data are not adequate and performance report- 
ing is incomplete. Capacity constraints also affect the government’s ability to collect 
and analyze economic data and plan for the future of declining Compact revenues. 

The fiscal and economic futures of the RMI are issues of concern to the United 
States members of the JEMEAC. A most pressing issue is an unsustainable increase 
in government employment and its accompan 3 dng wage bill. The RMI has reported 
that there has been a 23 % increase in national government emplo 3 Tnent in the past 
three years. Payroll costs jumped from $26.4 million in FY 2004 to $30.1 million 
in FY 2006. This has taken place at the same time the RMI has shown annual oper- 
ating deficits in its general fund. The increase in employment, again according to 
the RMI government, has not been accompanied by an increase in the effectiveness 
of government services. The ability to make this internal assessment speaks well 
of the RMI government, but we hope that the RMI leadership will focus on the need 
to manage the public payroll in a manner that accounts for the coming decrements 
in Compact funding. 

The Compact does not operate in a vacuum, and its overall success will he greatly 
enhanced or diminished by the circumstances of the RMI economy. RMI has well 
known obstacles to economic development: its geographic location, inadequate infra- 
structure, lack of a skilled workforce and an out-dated business climate. The theory 
of the Compact is that improvements in health and education will create a better 
workforce at home and more remittances from abroad, and that these factors, to- 
gether with improved infrastructure, will provide a foundation for private-sector eco- 
nomic development. Those will be long-term improvements. In the short term, we 
believe that there is a need for the RMI to take action to improve the business cli- 
mate, including teix, land and foreign investment reforms. Although the United 
States, through its JEMFAC membership, may inquire about and promote change, 
the decisions to make these important changes lay with the Marshall Islands gov- 
ernment. 

Few factors have had as much impact on the economy of the RMI — and other Pa- 
cific states and U.S. territories — as the increased costs of fuel and the average cost 
per kilowatt hour of providing electricity. Fuel costs have made all imports more ex- 
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pensive, increased the cost of local and exported fish, and cut into household and 
government budgets. Utilities are strapped for cash to purchase fuel, maintain 
equipment, and set aside capital to invest in more efficient plants or new tech- 
nology. This is a regional issue that has not spared the Marshall Islands. Although 
its utility, the Marshalls Energy Corporation, has a history of reliable performance, 
it has been unable to earn back its generating costs from electric revenues and in- 
stead subsidizes power from the sale of fuel. 

An important element of the United States financial assistance under the Com- 
pact is the trust fund established to provide government revenues after annual sec- 
tor grants cease after 2023. 

As of March 31, 2007, the market value of total assets of the Trust Fund for the 
People of the Republic of the Marshall Islands was $78.2 million. Of that amount, 
$64.3 million represented contributions of governments, including $31.8 million from 
the United States, $30 million from the RMI, and $2.5 million from Taiwan. The 
return on assets during the fiscal year ending September 30, 2006 was 11.8 percent 

Since Goldman Sachs began managing the Trust Fund assets as investment man- 
ager on November 14, 2005, the Fund’s investments have gained $9.6 million 
through March 31, 2007 and $13.2 million through May 31, 2007. The assets have 
been invested in a mix of U.S. public equity and realty funds, international equity 
funds, and fixed income funds. 

The Trust Fund Committee is also investigating securitization of the future U.S. 
contributions to the Trust Fund as a means of increase the return, and has ap- 
proved the drafting of an RFP for a study of its potential benefits and risks. 
Securitization would permit the Trust Fund to invest with a longer time horizon by 
bringing forward the U.S. contributions scheduled for later years. A change in the 
Compact law may be necessary in order to implement a securitization program. At 
this point the Administration has not taken a position on the merits or advisability 
of securitizing future contributions to the Trust Fund. 

The next formal meeting of the JEMFAC takes place in late August. In addition 
to allocating the resources of the six sector grants, the committee will discuss the 
RMTs progress in implementing teix and fiscal reform, work with the RMI to estab- 
lish plans to minimize the impact of declining assistance, and work with the RMI 
to better measure progress toward Compact and sector grant goals. 

In summary, the Republic of the Marshalls Islands faces very serious challenges, 
but we are pleased with the manner in which we are working together to try to ad- 
dress those challenges through the implementation of the Compact. Representatives 
of my office were in Majuro last week consulting on the sector grant proposals that 
will be presented to the annual meeting of JEMFAC. They report that their discus- 
sions with the RMI were friendly and useful, and that the RMI government rep- 
resentatives were prepared and thoughtful as they presented their FY 2008 plans. 
My staff believes that it will be able to recommend that JEMFAC adopt the pro- 
posals as submitted by the RMI government. The Compact is working, not without 
bumps and major challenges, but with mutual respect and the mutual hard work 
of both countries. 

Mr. Chairman and Members of the subcommittee, this completes my prepared 
statement. I will be happy to respond to any questions you may have at this time. 

Mr. Faleomavaega. Thank you. I appreciate your statement. At 
this time, before I turn the time over to Mr. McGann, like I said, 
I am very honored and happy to have my very distinguished rank- 
ing member of our subcommittee, the gentleman from Illinois, Mr. 
Manzullo, for his opening statement. 

Mr. Manzullo. I am just going to have leave to make it part of 
the record. I am sorry I wasn’t here in the beginning, but the farm 
bill is coming up, and your fish or my cattle. 

Mr. Faleomavaega. I can appreciate the gentleman’s concerns 
about his cattle. My concern is fish. So that should really make the 
two quite a combination. And I wish we could be included in that 
farm bill as well with all the nice stuff that is included in it every 
year. But we need more farmers I suppose in the Pacific in that 
regard. Again, without objection, your statement will be made part 
of the record. 

Secretary McGann, please proceed. 
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STATEMENT OF MR. STEVEN McGANN, ACTING DEPUTY AS- 
SISTANT SECRETARY, BUREAU OF EAST ASIAN AND PACIFIC 

AFFAIRS, U.S. DEPARTMENT OF STATE 

Mr. McGann. Chairman Faleomavaega, Ranking Member Man- 
zullo, thank you very much for inviting me to appear today to tes- 
tify on United States policy toward the Republic of the Marshall Is- 
lands. I welcome the opportunity to testify on the RMI, and I will 
focus my remarks on the effects of compact implementation on the 
state of our diplomatic relations with the Marshall Islands. 

Mr. Chairman, the United States and the Marshall Islands have 
had a close and important relationship since shortly after the end 
of the Second World War when the RMI became part of the U.N. 
Trust Territory of the Pacific under the administration of the 
United States. In 1986 the Marshall Islands entered into a Com- 
pact of Free Association with the United States. This compact was 
amended in 2004. The original compact assisted the Marshall Is- 
lands in its transition from trust territory to democratic self-gov- 
ernment and membership in the world family of nations. The 
amended compact, through its extensive defense cooperation provi- 
sions, continues to ensure the security of the Republic of the Mar- 
shall Islands and contribute to the security of the United States. 

The relationships between our citizens are also strong. The Mar- 
shalls are a host of some 1,800 Americans who work along with 
1,300 Marshallese at the Ronald Reagan Ballistic Missile Test Site 
on Kwajalein Atoll. Also Marshallese and United States citizens 
can live, work and study in each of those countries without needing 
a visa, and Marshallese serve honorably in our military, including 
in Iraq and Afghanistan. Most importantly, the RMI is a tremen- 
dous ally of the United States in international fora such as the 
U.N., where the RMI and the U.S. vote together over 90 percent 
of the time, including on some very contentious General Assembly 
issues. The RMI participates in major U.S. maritime security trea- 
ties, and we greatly appreciate its efforts to make the world’s fifth 
largest ship registry secure, which is a huge aspect of our own port 
security plans. 

In short, the RMI and the U.S. are true friends. This has helped 
us work through challenges of the amended compact framework 
and allowed the relationship to persevere as the RMI made a tran- 
sition from the old compact to the current one. 

Our vision for U.S.-RMI relations is to continue to strengthen 
this collaboration using the amended compact as a tool for the RMI 
to build a future predicated upon its own priorities with the ulti- 
mate goal of self-sufficiency. I am also the State Department’s rep- 
resentative to the U.S.-RMI Joint Economic Management and Fi- 
nancial Accountability Committee and the Trust Fund for the Peo- 
ple of the Republic of the Marshall Islands. The RMI has made 
commendable progress toward self-sufficiency in the past year. The 
United States can’t discount the great difficulties that the Marshall 
Islands Government overcame in the past years in moving toward 
performance-based budgeting and developing a medium and long- 
term budget framework. These were critical first steps, and the 
RMI Government should be praised for taking them, but much 
more needs to be done. 
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And what is that? Well, Mr. Chairman, the RMI needs to make 
a further commitment to structural reform and vigilant fiscal pru- 
dence. I believe the key next step for the RMI this year will he to 
set reasonable reform priorities and develop implementation plans 
to carry through these reforms. Our role in the U.S. is to provide 
technical assistance to the RMI to support these activities. 

I believe the amended compact at this time provides an appro- 
priate framework for the RMI to select priority sectors for funding 
and provide sufficient flexibility to develop capacity. However, sec- 
tor grants for the private sector and for public sector capacity de- 
velopment remain, in my view, underutilized by the RMI to date. 
But, Mr. Chairman, I would also like at this time to compliment 
my colleagues at the Department of the Interior for the excellent 
job they have done in management of the compact and the role 
they play in actually helping to guide the RMI toward these re- 
forms. It has been an outstanding job. 

Mr. Chairman, another critical element to the U.S. -RMI rela- 
tionship is the U.S. Army’s Kwajalein Atoll base. It is the largest 
private employer of the RMI and a vital element of U.S. national 
security. At this time there are internal disputes in the RMI over 
how the base will fit into the future of the atoll. The U.S. and RMI 
governments have concluded a Military Usage and Operating 
Rights Agreement which allows the U.S. use of the atoll until 2066. 
At this time, however, the local landowners and the Government 
of the RMI have yet to come to terms on a new land use agree- 
ment. 

Mr. Chairman, this is an internal matter, one that the Govern- 
ment of the RMI and the landowners must settle between them- 
selves. We are confident that this internal issue can be resolved 
and our use of the atoll will continue to the benefit of both nations. 

I understand that the RMI would like to pursue additional 
claims for citizens affected by U.S. nuclear testing. On the issue of 
nuclear claims, the United States Government reached agreement 
with the RMI on most of the suits. Outstanding lawsuits are cur- 
rently being reviewed in the U.S. Federal Claims Court. 

Mr. Chairman, before I conclude, I would also like to commend 
our Ambassador and his staff for their tireless work to advance this 
solid relationship. Ambassador Clyde Bishop, the Embassy staff 
and our JEMFAC colleagues at the Departments of Interior and 
Health and Human Services are the cornerstones of the robust re- 
lationship we have with the Marshall Islands. 

Despite some challenges, the ties between our nations have ex- 
panded and matured, as is evident in the wide range of issues in 
which the United States and Marshall Islands cooperate. In the 
past years these cooperative arrangements have included whaling, 
telecommunications, maritime security and the environment, just 
to name a few. 

Further, we were very grateful for RMI President Note’s leader- 
ship in making the Pacific Island Conference of Leaders, which was 
held in Washington earlier in May, a success. 

Mr. Chairman, the RMI has been a solid partner and a valued 
friend of the United States. The RMI leadership has made a deter- 
mined effort to adhere both to the letter and the spirit of the 
amended compact. The theme we see repeated throughout our 
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interactions with the RMI is one of dialogue, which is the founda- 
tion of good relations. It is my great privilege to be able to help fos- 
ter this relationship, one of our closest, as it continues to mature 
in the future. I look forward to my continued work with the RMI 
as we continue to advance implementation of the compact and sup- 
port the RMFs progress to self-sufficiency. 

Thank you. 

[The prepared statement of Mr. McGann follows:] 

Prepared Statement of Mr. Steven McGann, Acting Deputy Assistant Sec- 
retary, Bureau of East Asian and Pacific Affairs, U.S. Department of 

State 

Chairman Faleomavaega, Ranking Member Manzullo, and distinguished Members 
of the Subcommittee, thank you for inviting me to appear today to testify on U.S. 
policy towards the Republic of the Marshall Islands (RMI). I welcome the oppor- 
tunity to testify on the RMI. As we have already heard from my colleagues at the 
Department of Interior, I will focus my remarks on effects of Compact implementa- 
tion on the state of our diplomatic relations with the Marshall Islands. 

Mr. Chairman, the United States and the Marshall Islands have had a close and 
important relationship since shortly after the end of the Second World War, when 
the RMI became part of the U.N. Trust Territory of the Pacific Islands under the 
administration of the United States. In 1986, the Marshall Islands entered into a 
Compact of Free Association with the United States. This Compact was Amended 
in 2004. The original Compact assisted the Marshall Islands in its transition from 
Trust Territory to democratic self-government and membership in the world family 
of nations. The Amended Compact, through its extensive defensive provisions, con- 
tinues to ensure the security of the Republic of the Marshall Islands and contribute 
to the security of the United States. 

The relationships between our citizens are also strong. The Marshalls are host to 
some 1,800 Americans who work along with 1,200 Marshallese at the Ronald 
Reagan Ballistic Missile Defense Test Site on Kwajalein Atoll. Also, Marshallese 
and U.S. citizens can live, work and study in each other’s countries without needing 
a visa, and Marshallese serve in our military, including in Iraq and Afghanistan. 
Importantly, the RMI is a tremendous ally of the United States in international fora 
such as the UN, where the RMI and the U.S. vote together over 90 percent of the 
time, including some on very contentious issues. The RMI participates in major U.S. 
maritime security treaties, and we greatly appreciate its efforts to make the world’s 
fifth largest ship registry secure, a huge aspect of U.S. port security. In short, the 
RMI and the U.S. are true friends. 

This has helped us work through challenges of the Amended Compact framework 
and allowed the relationship to perservere as the RMI made the transition from the 
old Compact to the current one. 

Our vision for U.S.-RMI relations is to continue to strengthen this collaboration, 
using the Amended Compact as a tool for the RMI to build a future predicated upon 
its own priorities with the ultimate goal of self-sufficiency. I am the State Depart- 
ment’s representative to the U.S.-RMI Joint Economic Management and Financial 
Accountability Committee (JEMFAC) and the Trust Fund for the People of the Re- 
public of the Marshall Islands. The RMI has made commendable progress towards 
self-sufficiency in the past year that I’ve been a committee member. The U.S. can’t 
discount the great difficulties that the Marshall Islands government overcame in the 
past years in moving towards performance-based budgeting and developing a me- 
dium and long-term budget framework. These were critical first steps, and the RMI 
government should be praised for taking them, but much more needs to be done. 

The RMI needs to make a further commitment to structural reform and vigilant 
fiscal prudence. I believe the key next step for the RMI this year will be to set rea- 
sonable reform priorities and develop implementation plans to carry through those 
reforms. Our role in the U.S. is to provide technical assistance to the RMI to sup- 
port these activities. I believe the Amended Compact, at this time, provides an ap- 
propriate framework for the RMI to select priority sectors for funding and provides 
sufficient flexibility to develop capacity. However, sector grants for the private sec- 
tor and for public sector capacity development remain, in my view, underutilized by 
the RMI to date. 

Another critical element to the U.S-RMI relationship is the U.S. Army’s Kwaja- 
lein Atoll base. It is the largest private employer in the RMI and a vital element 
of U.S. national security. At this time there are internal disputes in the RMI over 
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how the base will fit into the future of Kwajalein atoll. The U.S. and RMI govern- 
ment have concluded a Military Usage and Operating Rights Agreement which al- 
lows the U.S. use of the Kwajalein atoll until 2066. At this time, however, the local 
landowners and the government of the RMI have yet to come to terms on a new 
Land Use Agreement. This is an internal matter, one that the government of the 
RMI and the Kwajalein landowners must settle between themselves. We are con- 
fident that this internal issue can be resolved and our use of Kwajalein will con- 
tinue, to the benefit of both nations. I understand that the RMI would like to pursue 
additional claims for its citizens affected by U.S. nuclear testing. On the issue of 
nuclear claims, the United States government reached agreement with the RMI on 
most of the suits. Outstanding lawsuits are currently being reviewed in the U.S. fed- 
eral claims court. 

On a final note, I commend our Ambassador and his staff for their tireless work 
to advance this solid relationship. Ambassador Clyde Bishop, the Embassy staff and 
our JEMFAC colleagues at the Departments of Interior and Health and Human 
Services are the cornerstones of the robust relationship we have with the Marshall 
Islands. Despite some challenges, the ties between our nations have expanded and 
matured, as is evident in the wide range of issues on which the U.S. and the Mar- 
shall Islands cooperate. In the past year these have included whaling, telecommuni- 
cations, maritime security, and the environment, just to name a few. Further, we 
were very grateful for RMI President Note’s leadership in making the Pacific Island 
Conference of Leaders, held in Washington earlier this May a success. 

Mr. Chairman, the RMI has been a solid partner to and valued friend of the 
United States. The RMI leadership has made a determined effort to adhere both to 
the letter and the spirit of the Amended Compact. The theme we see repeated 
through our interactions with the RMI is one of dialogue — the foundation of good 
relations. It is my great privilege to be able to help foster this relationship, one of 
our closest, as it continues to mature in the future. I look forward to my continued 
work with the RMI as we continue to advance implementation of the Compact and 
support the RMTs progress to self-sufficiency. 

Mr. Faleomavaega. Thank you, Secretary McGann. Mr. Dono- 
van. 

STATEMENT OF MR. FRANCIS A. DONOVAN, DIRECTOR, OF- 
FICE OF EAST ASIA AFFAIRS, BUREAU OF ASIA AND THE 

NEAR EAST, U.S. AGENCY FOR INTERNATIONAL DEVELOP- 
MENT 

Mr. Donovan. Chairman Faleomavaega, Ranking Member Man- 
zullo, distinguished members of the committee and guests, good 
afternoon. I appreciate your invitation to appear before the com- 
mittee on important issues related to the Compact of Free Associa- 
tion between the United States and the Republic of the Marshall 
Islands. 

I am representing the U.S. Agency for International Develop- 
ment, or USAID, to express our interest in H.R. 2705, a bill that 
would enact the Compact of Free Association Amendments Act of 
2007. I have submitted a written statement, and I would appre- 
ciate if it could be included in the record. 

Mr. Faleomavaega. Without objection, all your statements for 
each of you gentlemen will be included and made a part of the 
record. 

Mr. Donovan. Thank you, Mr. Chairman. And I will briefly sum- 
marize the main points. 

USAID is interested in this bill, in short because through the 
compact of 2003 and agreements of 2004 USAID will assume pri- 
mary responsibility for disaster assistance in the RMI and the Fed- 
erated States of Micronesia. We want to make sure that we carry 
out this important responsibility as effectively and efficiently as 
possible to continue to meet the needs of the people of both nations; 
passage of this bill will make this possible. 



12 


We appreciate that your committee has brought forward this con- 
forming legislation, because in addition to making effective the 
shift of authority for disaster assistance from the Federal Emer- 
gency Management Agency, or FEMA, to USAID, it also addresses 
four key technical concerns of USAID and FEMA that will allow us 
to move ahead on the new arrangement. 

These four technical provisions critical to a smooth transition 
are: First, a provision for a shared FEMA-USAID funding author- 
ity, which will allow access to an efficient transfer of funds between 
the agencies; second, a provision for explicit application of USAID’s 
notwithstanding authority to the provision of disaster assistance to 
the RMI and FSM; third, a provision for clarification that USAID 
is referenced throughout the legislation rather than individual of- 
fices within the agency; and, fourth, a provision that designates 
January 31, 2008, as the effective date of USAID’s assumption of 
this new responsibility. This will allow for adequate preparation for 
the transition. 

Mr. Chairman, USAID and FEMA have been collaborating close- 
ly to develop a mechanism to provide an orderly, seamless transfer 
of authority according to provisions cited in the compact and out- 
lined in the subsequent agreements. In discussions with FEMA and 
USAID, I understand the Senate Energy and Natural Resources 
Committee have also indicated their agreement with the four tech- 
nical elements. 

In this new structure, USAID and FEMA will work jointly on 
planning and disaster assessment and the declaration process 
while USAID will assume primary responsibility for carrying out 
the disaster assistance. 

We are confident that this arrangement will work well, and we 
are eager and ready to move forward in cooperation with all parties 
to make this transition successful. 

It is important to note that while H.R. 2705 addresses our imme- 
diate concerns for effective implementation of disaster assistance, 
as we learn more about the needs associated with developing the 
new arrangement by which FEMA and USAID will work together 
and in consultation with other stakeholders, the countries them- 
selves, the interagency process, the U.S. Embassies in place, et 
cetera, we may need to return to Congress if we see a need for ad- 
ditional congressional action. 

In short, enacting H.R. 2705 during this first session of the 110th 
Congress will pull together all the good decisions made previously 
by those concerned with the well-being of the citizens of RMI and 
FSM. 

I thank you for allowing me to share USAID’s view on the impor- 
tance of this legislative matter, and I am happy to take any ques- 
tions you may have. Thank you. 

[The prepared statement of Mr. Donovan follows:] 

Prepared Statement of Mr. Francis A. Donovan, Director, Office of East 

Asia Affairs, Bureau of Asia and the Near East, U.S. Agency for Inter- 
national Development 

Chairman Faleomavaega and Ranking Member Manzullo. Good afternoon and 
thank you for this opportunity to appear before you today to comment on important 
pending legislation that affects key disaster relief provisions for the Republic of the 
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Marshall Islands (RMI ) — and the Federated States of Micronesia (FMS) — in the 
Compact of Free Association Amendments Act of 2003. 

Mr. Chairman, I am here this afternoon to draw the Subcommittee’s attention to 
H.R. 2705, a bill that would enact the Compact of Free Association Amendments 
Act of 2007 and, in so doing, would make effective the shift of primary responsibility 
for provision of disaster assistance for the RMI and the FSM from the Department 
of Homeland Security’s (DHS) Federal Emergency Management Agency (FEMA) to 
the U.S. Agency for International Development (USAID). 

Both USAID and FEMA agree that this legislation — H.R. 2705 — is critical to the 
orderly, timely and seamless transfer of authority for disaster relief and reconstruc- 
tion assistance from FEMA to USAID. It is our hope that the bill will be enacted 
during this session of the 110th Congress. 

In highlighting the need for this legislation, I would also stress that the two agen- 
cies involved — EEMA and USAID — support the provisions it contains and we have 
been collaborating closely on developing a mechanism to ensure continued provision 
of comprehensive emergency disaster relief and reconstruction assistance to the RMI 
and ESM. Both agencies met recently to finalize the particulars of this mechanism, 
and I am pleased to report that once H.R. 2705 is enacted, we are positioned to im- 
plement the transfer, berinning on January 31, 2008, the effective date of the bill. 

The Compact of Free Association Amendments Act of 2003 provided for a transi- 
tion of disaster assistance from FEMA to USAID. Furthermore, it called for the 
countries and the United States to reach agreement about how best effectuate this 
transition. Agreements were reached between the RMI and FSM and the United 
States in June 2004 as amendments to Article X of the Federal Programs and Serv- 
ices Agreement were signed by each nation and the United States in June 2004. 
These agreements provide that FEMA and USAID will consult jointly on disaster 
assessments and declarations in the RMI and FSM. FEMA will provide funding to 
support reconstruction and response requirements and USAID will be responsible 
for administering disaster assistance and coordinating the U.S. response to declared 
disasters. U.S. legislation is needed to enact these agreements. 

USAID and FEMA support enactment of legislation that will adopt these agree- 
ments. Nevertheless, both Agencies recognize that four technical matters need to be 
addressed legislatively in order to ensure a smooth handover of the responsibilities 
outlined in the Agreements. We are gratified that H.R. 2705 includes these four 
technical considerations: 1) designation of January 31, 2008 as the effective date of 
USAID’s assumption of responsibility to allow for adequate preparation for transi- 
tion (versus immediately upon enactment); 2) provision for shared EEMA-USAID 
funding authority to allow access to and efficient transfer of funds between the 
agencies; 3) explicit application of USAID’s notwithstanding authority to the provi- 
sion of disaster assistance to the RMI and FSM to ensure that critical funding of 
disaster assistance will not be delayed or impeded by contrary regulations; and, 4) 
reference to USAID throughout the documents rather than specific offices within the 
Agency. 

These technical considerations ensure that operational and immediate financial 
requirements are spelled out so that the new implementation arrangements will be 
in place and, should a disaster occur, the needs of the citizens of the RMI and FSM 
will be met. We understand that the initiating legislation to amend the Compacts, 
S.283, is pending on the Senate calendar; however, since that bill does not contain 
the technical considerations requested by FEMA and USAID, it is our hope that 
H.R. 2705, as the companion bill, will prevail. In discussions with USAID and 
EEMA, the Senate Energy and Natural Resources Committee has also indicated 
their agreement with the four technical elements. 

I would also note that while this legislation addresses the necessary requirements 
and resources for transfer of authority in the short term, as we move forward with 
the implementation, we will certainly learn more about specific needs associated 
with this activity, and we may need to return to the Congress if additional Congres- 
sional action is necessary are required. Since this joint responsibility is new terri- 
tory for our two agencies, we can anticipate that some adjustments may need to be 
made as we proceed. 

Mr. Chairman, we have faced many challenges in planning for the transfer of au- 
thority for disaster assistance from FEMA to USAID, but we have also made a great 
deal of progress. We are ready to move forward. Enacting H.R. 2705 will allow us 
to take all necessary steps in under six months, a time frame that will be in the 
best interests of the residents of both nations. 

Thank you for allowing me to share with you our concerns about the need for this 
legislation. We at USAID appreciate your committee’s interest in this important 
topic and that of the Natural Resources Committee’s as well. I look forward to your 
questions. 
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Mr. Faleomavaega. Thank you, Mr. Donovan. And I would like 
to state for the record we have also joining us in our suhcommittee 
hearing my good friend, the distinguished gentleman from Arizona, 
Mr. Flake, who is also a member of this suhcommittee. Do you 
have an opening statement that you would like to make? 

Mr. Flake. No. 

Mr. Faleomavaega. All right. Before I give the time over to our 
ranking member for his line of questions, I just want to make one 
observation to alert you three gentlemen for the record. Years ago 
our focus as a government stressed the fact that the Marshallese 
people who were severely exposed to nuclear contamination and 
nuclear radiation as a result of our nuclear testing program was fo- 
cused primarily on the atolls of Rongelap and two other atolls. So 
for all those years our whole emphasis was to suggest that these 
are the people that were subjected to nuclear radiation. In recent 
years there were declassified documents that stated that the 
amount of intake of the radiation exposure wasn’t just to these four 
atolls. It was the entire Marshallese archipelago. I want to state 
that for the record, and I will get that documentation in terms of 
the exposed — all of the Marshallese people in all the different is- 
lands were exposed as a result of our nuclear testing. It wasn’t just 
to those three or four atolls. 

I will continue pursuing this line of questioning, but I would like 
to turn the time now to my good friend, Mr. Flake. 

Mr. Flake. Thank you. I apologize for not being here for the en- 
tire witness statements, but I do have an interest. I have been able 
to be in the Marshall Islands twice now. It has been a great experi- 
ence, and I have enjoyed my time there. 

For Deputy Assistant Secretary Cohen, with regard to you had 
mentioned the need for the RMI to take action with regard to busi- 
ness climate, tax structure and other conditions for long-term 
growth, how is that going in your view? Are the steps being taken? 
What is a most urgent need at this point? 

Mr. Cohen. Thank you for the question. Congressman Flake. 
They have made some starts, but in our opinion I think the com- 
pact would stand a greater chance of succeeding if these efforts 
could be accelerated. There has been some start at trying to get 
land registration moving, but that has been slow to catch hold. Of 
course there is some cultural resistance to that. But of course the 
absence of registration prevents the Marshall Islands from being 
able to realize the economic value of land. 

Regarding tax, currently the tax system, according to the Asian 
Development Bank, which did a very detailed study on the busi- 
ness climate in the Marshall Islands, the tax system is inefficient 
in terms of promoting economic growth and job creation. And also 
on the other hand, it doesn’t yield sufficient revenue to be able to 
cover the government’s basic expenses so that in effect the compact 
grant funds become a substitute for locally generated tax revenue, 
which makes it harder to use the compact for investment purposes 
that will have a return in the future as opposed to just to keep the 
government going. 

So those are some of the main areas where we will work with 
our colleagues in the Marshall Islands to try to accelerate reform. 
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Mr. Flake. Mr. McGann and Secretary Cohen, with regard to the 
settlement claims on Kwajalein for the landowners there, I under- 
stand there have been some efforts or maybe efforts to come to ne- 
gotiate with the United States or the State Department directly. Is 
that helpful or does it all need to be through the RMI Government? 

Mr. McGann. Thank you. Congressman Flake. Congressman 
Flake, in my testimony I pointed out that the cornerstone of the 
relationship between the United States and the RMI is prodding 
the RMI toward continued self-sufficiency. It is for the RMI to 
make its own determinations on its needs and priorities. And we 
have long said that the dispute between the landowners on Kwaja- 
lein Atoll and the RMI is an internal dispute. It is not a role for 
us to play in terms of interceding in trying to make a determina- 
tion as into what is the best interest of the Marshall Islands with- 
out first having the Marshall Islands themselves make a deter- 
mination on those needs and priorities. 

So I would not necessarily characterize their approaching the De- 
partment of State or other agencies as being unhelpful, but I think 
our focus has to be first on attaining the self-sufficiency and self- 
determination of the Marshall Islands that we all seek and that we 
should wait until the outcome of these internal deliberations comes 
to pass before commenting on it. 

Mr. Flake. Are those internal deliberations ongoing? Do you see 
them coming to fruition soon? Or is this going to be an issue for 
a while? 

Mr. McGann. I believe they are ongoing. I don’t have a sense of 
when they would actually come to a conclusion, and I believe that 
the representatives from the Government of the Republic of the 
Marshall Islands could best answer that. 

Mr. Flake. Secretary Cohen, do you have any thoughts there? 

Mr. Cohen. Well, I would concur with what Acting Deputy As- 
sistant Secretary McGann has said. And of course we defer to the 
State Department on matters relating to our diplomatic relation- 
ship. We very much respect the sovereignty of the Republic of the 
Marshall Islands. I mean, that was part of the whole effort of 
transitioning from a trust territory relationship to a partnership 
between nations. So out of respect for that soverei^ty I certainly 
agree with Mr. McGann that we have to respect their process with- 
in the context of the dialogue they are having within the Marshall 
Islands. 

Mr. Flake. Thank you. I will save for a second round. 

Mr. Faleomavaega. Thank you, Mr. Flake. We are also joined 
this afternoon by another distinguished member of this sub- 
committee, my dear friend who served formerly as Ambassador to 
the Federated States of Micronesia, now as a Member of Congress, 
a distinguished lady, Diane Watson from the State of California. 

Ms. Watson. I want to thank the chairman for holding this hear- 
ing on, I guess it is the Marshalls rather than the FAS. But we 
were together, I think that was 2002. And we had the pleasure of 
sitting in on the compensation hearings. The issue that I would 
like to raise is that I was appalled by the continuing damage that 
had been done, not only to the soil but to the people. And it is 
generational it appears. We left before there was any agreement. 
But I would like to get an update from you gentlemen as to how 
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the compensation cycle is going, were they compensated after that 
hearing and to what extent. Because the injuries that we were able 
to see, or at least third generational injuries, and we were told that 
the top soil on Enewetak and some of the other smaller islands was 
damaged forever, that 18 inches. And I know on some of the is- 
lands people were just thrown over there with a house and a tele- 
vision set. And if you remember, the young girls were pregnant by 
age 14. And so this cycle continues. And I would like to know what 
we are doing at State to try to get a handle and to try to bring the 
people back to some type of continued prosperity. 

So can you report on what happened after the 2002 meetings on 
compensation? Mr. McGann. Whoever. 

Mr. Cohen. I can answer in terms of some of the activities that 
we have been providing from the financial support aspect of it. And 
these are not new programs that would have occurred since the 
2004 hearing. But there are ongoing efforts that we have been en- 
gaging in with our colleagues from the Marshall Islands. Part of 
the settlement for the nuclear claims under the original compact, 
under Section 177 and the 177 agreement, included of course, I 
guess, $150 million for various purposes. In addition to that, the 
United States has funded resettlement trust funds for three of the 
four atolls; for Bikini, Enewetak and Rongelap. In Rongelap a great 
deal of progress has been made to resettle the population back to 
Rongelap. In fact I had the honor of visiting Rongelap and attend- 
ing the dedication ceremony for some of the initial infrastructure; 
a community house, a port, I believe a power facility and other 
structures. Since then more infrastructure has been built. I think 
we have spent perhaps over $20 million out of a $45 million reset- 
tlement trust fund in order to help the people of Rongelap return 
from where they are living in Majeto under very bad conditions 
and throughout the Marshall Islands so that they can go back 
home. 

We continue to work with the Bikini community with their trust 
fund. There are no active resettlement efforts at this time that I 
am aware of. But the funds that we work with the people of Bikini 
to provide, and my office has a role in approving the annual ex- 
penditures, go to support ongoing life of the Bikini community 
wherever they may live. So we are talking about employment in 
the service of the Bikini community, we are talking about scholar- 
ships for students and other types of assistance to improve the 
lives of the community. 

Ms. Watson. May I just interrupt you for a moment? We will 
probably have to go back, but while we are there we saw a hospital 
that had been newly built. It was already molding and coming 
apart at the seams. 

Mr. Faleomavaega. Will the gentlelady yield? 

Ms. Watson. Yes, I yield. 

Mr. Faleomavaega. I do hope very much that we will go and 
hold field hearings, not only in the Marshalls, but also in FSM in 
the coming months. 

Ms. Watson. I think it is really necessary because we saw people 
resettle, but there was nothing for them. There was no economy. 
There was no really training. Y^ou know, scholarships where? Now, 
most of them came to the States, but they went back to the same 
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conditions they left. And I thought that there was far more assist- 
ance. You know, I go by the old adage if you break it you own it. 
And so we have to invest not only our dollars but our know-how. 
And we have to help the people find industries that they can get 
involved in because so much of the topsoil has just vanished, ru- 
ined. 

So there are some deep problems. And we just got to snip it. We 
weren’t there that long. But I tell you, they were so severe and se- 
rious I thought it would be decades before they could come back 
and be prosperous on their own. So we probably should go back, 
Mr. Chairman, some time soon just to evaluate to see if our help 
is sufficient enough to help the people prosper, because they cer- 
tainly weren’t from what we saw at that time. 

Now, I just have to let you know that was several years ago. So 
to be fair, we need to go back and take another look. And with 
that, I will just let the others respond and then you can go on to 
someone else, Mr. Chairman. 

Thank you. 

Mr. McGann. Thank you. Mr. Chairman, I did not want to look 
like I was avoiding Ms. Watson’s question. But there is always an 
opportunity to point out the close collaboration that occurs between 
Interior and State. Because as you well know, of the approximately 
$188 million a year that is provided to the Pacific, $150 million of 
that is actually assistance that comes through Interior for the com- 
pact states. And so it is very important for us to understand that 
many of the programs that you like to see addressed are actually 
not programs that are operated or funded directly by the Depart- 
ment of State. 

So I just wanted to point that out. Thank you. 

Ms. Watson. Interior? I mean is it the Department of Interior? 
It was out in the Federated States of Micronesia. 

Mr. Cohen. We administer. Congresswoman Watson, as you re- 
call from your days as Ambassador, the financial assistance to the 
freely associated states under the compact. In addition to the $180 
million that Mr. McGann referred to, there is several — well, a cou- 
ple hundred million more that we provide to the U.S. Territories 
out of Interior as well. But we administer the financial assistance 
mostly in the form of grants. And I might also mention that I just 
took my own boss. Secretary of the Interior Dirk Kempthorne, out 
to the Marshall Islands and he observed many of the conditions 
that you observed and expressed many of the same concerns that 
you have expressed. And we very much appreciate your desire to 
go back to the Marshall Islands to have another look. It is rare 
that Members of Congress get to see firsthand the challenges that 
are faced by our affiliated island communities; you know, the freely 
associated states or the territories. 

Ms. Watson. Can I be completely honest? Well, I am going to be 
completely honest. Being out there for 2 years, what I sensed is 
that we really neglected this area of the world. And whereas we 
have a compact and it was renewed in the federated states, there 
wasn’t enough attention, there wasn’t enough assistance. Oh, yes, 
young people can come here, they can go anywhere under our flag. 
But when they come back home nothing changes. And I really am 
concerned about that. We can talk about the number of dollars. But 
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unless along with those dollars conies the help and the oversight 
and the attention, it is kind of meaningless. And I felt when I left 
there that there was so much to be done and so little attention to 
what needed to be done. 

The whole entrepreneurship aspect was missing. And I thought 
I was bringing a lot of opportunities, but they didn’t take hold be- 
cause the culture is so different. So until we understand the cul- 
ture and the customs and how people tend to think, we are throw- 
ing good money after bad. So we have got to really pay more atten- 
tion to how people make progress within their culture and in their 
belief system, and I think that is what gets neglected. 

I am going to a different level now. We can, as I said, throw dol- 
lars. But I am really concerned that the dollars aren’t enough. 
Okay. You don’t have to respond. I am just kind of unloading. 

Thank you, Mr. Chairman. I yield back. 

Mr. Faleomavaega. I thank the gentlelady. I have a couple of 
questions. Secretary Cohen, as a graduate of one of the most distin- 
guished business schools in the country, I think it was Wharton 
School of Business in the University of Pennsylvania, and also as 
a tremendous advocate of private sector development, could you 
honestly share with the members of the committee the capacity 
and how is it humanly possible for the Government of the Marshall 
Islands to achieve greater private sector development with all the 
limited resources that they have to deal with? 

Mr. Cohen. Thank you, Mr. Chairman. That is a very good ques- 
tion because there are a lot of immutable challenges that the Mar- 
shall Islands faces. It can’t control its location, its susceptibility to 
weather, climate change and a lot of other things. But there are 
a lot of things that it can control. And I believe that it is particu- 
larly important for small island communities that have a lot of 
challenges right off the bat that they can’t really do anything 
about — to do their best to control what they can control. And that 
is where I think the work that has been done by the Asian Devel- 
opment Bank in particular and other multilateral institutions on 
tilings that are within the control of local policymakers is so impor- 
tant. Because I can’t imagine that there is going to be significant 
economic development in the Marshall Islands without the busi- 
ness climate improvements that have been discussed. And these 
are being actively debated in the Marshall Islands themselves. 

When we were there in Majuro last month, we also heard from 
the Chamber of Commerce quite vociferously that some of the 
changes that have occurred since Compact II have been hurting, 
especially since reduced postal service. And we have been working 
very closely — when I say we, all the U.S. Government; State De- 
partment, Interior and other colleagues — with our friends at the 
U.S. Postal Service to see if there is anything that can be done to 
restore the Marshall Islands to domestic postal status. The Interior 
subsidizes this service to the tune of $2 million a year, and the 
Postal Service also subsidizes it. And the business community 
there says this is a big barrier to their ability to conduct business, 
but we are working with them to try to improve that. 

So number one, I think it is important that we work together, 
but especially the policymakers in the Marshall Islands to control 
what they can control. 
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Mr. Faleomavaega. I don’t mean to disrupt what you are saying 
here, hut how can you possibly do private sector development if our 
annual grant program to the Marshall Islands is only about $35 
million per year, and then the trust, of course it goes into a trust 
fund which is used separately. But for this development grant of 
$35 million a year, how can it possibly be sufficient to get into 
some of the — like, for example, how far is Majeto from Kwajalein? 
The distance is not like driving a car from here to Richmond or 
Norfolk, Virginia. I mean the transportation alone is just nearly 
impossible for surface transportation, shipping and all of this. Very, 
very difficult. 

But I just wanted to get your input about the idea, which I don’t 
think we all could ever object to the idea of private sector develop- 
ment. But is this realistic? Can the Marshall Islands develop into 
a thriving private sector business with the distances, the different 
atolls? How can they possibly survive in that respect? 

Mr. Cohen. Mr. Chairman, I very much appreciate the point that 
you are making, and I very much agree with you that there will 
always be very difficult challenges that Marshall Islands faces. I 
would make the point that the ability to develop the private sector 
economy would not primarily be a function of how much grant as- 
sistance it gets. However, if it uses that grant assistance wisely to 
build good infrastructure that could attract private sector economic 
development, that would be a very positive thing. 

A lot of private sector economic development is also a function 
of the policies that are adopted, both locally and of course here in 
the United States we have a lot of influence in the policies that we 
adopt toward the Marshall Islands. They will always have chal- 
lenges, but we believe that they will have opportunities. We con- 
tinue to work with the Marshall Islands to try to attract private 
sector investment there. 

You are absolutely right that it is a major challenge, but if the 
right choices are made, both here and in Majuro, we believe that 
significant progress can be made. 

Mr. Faleomavaega. I just want to note that we are also joined 
by another distinguished member of our subcommittee, the gen- 
tleman from New York, Mr. Meeks. Do you have an opening state- 
ment, sir? 

Mr. Meeks. Mr. Chairman, I was listening to some of the testi- 
mony, and clearly what I just want to say is there is great concern 
over what is taking place here. And I heard both you and Ms. Wat- 
son talk about the historical nature of our relationship and how ba- 
sically right now we have left these islands as a result of them 
being friends with us in a state of disaster really, where their land 
is not being able to be utilized, yet we don’t want to continue with 
aid or increase it. There is not much hope. And I wanted to listen 
with reference to alternative means of economic development so 
that we can do something. 

My statement is basically: How do we think that the world is 
going to look at us if we continually use places and then abandon 
them? That is why people are starting to look at us as the evil em- 
pire, if anything else. Because we go someplace, they open their 
arms to us and then when we are done with whatever we need for 
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our benefits we just walk away like there is no return. There is 
something wrong about that. 

Today we are supposed to be the world’s only superpower. Well, 
there has got to be more than just talking about military. We have 
got to have some moral strength. And mortality will dictate. I mean 
these are human beings that live on these islands. We have a re- 
sponsibility. And there has got to be a way that we can make the 
kind of investments in the island, we can make the kind of im- 
provements. Even in my district, you can only want for our friends 
and allies, but you want out. There is technology now. And if not, 
we have got to figure out some so that we can make the soil to be 
utilized again so that people will then have the enticement to in- 
vest there. We can’t just sit back and say, “You don’t need any 
money, you don’t need anything else,” like everything is all right. 
Because do you know what? Everything is not all right. 

And so, Mr. Chairman, as I yield back my time, it is time for us 
to stand up and we have got to make sure we are doing the right 
thing. We have got to change the course here. Because sometimes 
when you look at it, we will be the ones that are isolated because 
we are treating anybody like this. And I believe that how you treat 
the least of these, just because they happen to be small islands in 
the Pacific, we should not neglect them. We have got to treat them 
with dignity and respect, understanding they did a good thing for 
us, and we have got to make sure that we do that in return. 

Thank you, Mr. Chairman. 

Mr. Faleomavaega. I thank the gentleman for his most eloquent 
remarks, and I want to say a note. Before our distinguished three 
members join our subcommittee, I want to share with them a bit 
of information that I have learned over the years in dealing ex- 
pressly with the Republic of the Marshall Islands. We conducted 
our nuclear testing program in the Marshall Islands; 67 nuclear 
bombs were detonated in this archipelago. In fact, the first hydro- 
gen bomb ever tested in the world was done in the Marshall Is- 
lands. It was called the BRAVO shot in 1954, and it was 1,000 
times more powerful — the hydrogen bomb was 1,000 times more 
powerful than the bomb we dropped on Hiroshima and Nagasaki. 
Just to give you an idea of what harm we have done not only to 
the land and the islands, even directly affecting the health of the 
Marshallese people. 

I also want to note for the record and for the benefit of my distin- 
guished colleagues, there were declassification of certain documents 
concerning our nuclear testing program over the years. And the 
whole focus of our government stated that only four atolls and the 
people living in these atolls were directly affected by our nuclear 
testing program. I recall distinctly they were the atolls of Rongelap, 
Utirik, and there were two others. And I am sure that it was Bikini 
and Enewetak. I want to say this for the benefit of my friends here 
on the committee. They have just declassified some documents and 
found out that the entire island group of the Marshall Islands was 
exposed to serious nuclear radiation. And guess what? We have not 
done anything to address this declassification of how we went 
about in making these examinations of human beings who were ex- 
posed as a result of our nuclear testing program. 
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It might also be of interest to my colleagues, why did we stop our 
nuclear testing program all of a sudden? Well, there is this nuclear 
cloud that tends to float, you know, after you detonate a nuclear 
bomb. And this cloud went all the way to Minnesota and Wis- 
consin. We found out there was something in these nuclear clouds 
which affected the safety of the use of dairy products among these 
two States. Guess what? We stopped. 

So we decided that the State of Nevada would be the next victim 
for where we then conducted almost 1,000 underground nuclear 
testings in the State of Nevada. I want to get to my good friend 
from Arizona, but I still have two more questions if I may, Mr. 
Flake. 

Mr. McGann, you indicated that there are approximately 1,800 
United States workers on the Kwajalein Missile Range center 
that — this main island that we have developed quite well, and 
there are some 1,300 Marshallese. You are well aware of the fact 
that not one Marshallese lives on the Kwajalein Island. You are 
well aware of the fact that, after each working day, ships or boats, 
ferries take every one of the these Marshallese and take them to 
Ebeye. And the excuse we use is, for security purposes, there may 
be some dangers involved here where we might do this. 

And I will say to you, Mr. McGann, even to our good friend, the 
Interior Department, shameful, absolute disgrace of what is going 
on, on the Island of Ebeye, where some 10,000 Marshallese live on 
that terrible island simply because of the congestion, the desire for 
more work and the problems that we created simply because of the 
need for work. And to suggest that we ought to just leave it to the 
Republic of the Marshall Islands and the people there in Ebeye, is 
this really the best way that we ought to proceed in taking care 
of this problem that has been there for I would say the last 20 
years? Shouldn’t this be a responsibility of our government as well 
and not just leave it to the Republic of the Marshall Islands to take 
care of? 

Mr. McGann. 

Mr. McGann. Thank you, Mr. Chairman. 

Mr. Chairman, I would just like to go back to the context of my 
statement, which was that there was a dispute between the land- 
owners and the Government of the Republic of the Marshall Is- 
lands. We believe quite strongly that the processes within the Mar- 
shall Islands should go forward without intervention from us. 

Now, this is not to say that we have abdicated any type of re- 
sponsibilities here, but we still emphasize the fact that the RMI is 
an independent country and has a responsibility and an oppor- 
tunity to work with its own citizens. The second point — I would 
just like to say that we do understand that there are Marshallese 
who do live on the atoll. But if you like, I could take this back as 
a question and confer with our colleagues from the Department of 
Defense and come back to the committee with an appropriate an- 
swer. 

Mr. Faleomavaega. Mr. Cohen? 

Mr. Cohen. Thank you, Mr. Chairman. 

And actually. Acting Deputy Assistant Secretary McGann, you 
know, said the point I was going to make. Neither Mr. McGann nor 
I were suggesting that we just leave to the government or the Mar- 
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shall Islands to deal with the conditions on Eheye. You know, we 
as the United States Government have agreed to provide a signifi- 
cant amount of financial assistance to Eheye, you know. Our com- 
pact grant funds, a very significant proportion of those funds ben- 
efit Eheye. In addition to that, there are the 3.1 million- and 1.9 
million-dollar pots of money that are specifically for the people of 
Eheye. And I just sent Secretary Kempthorn to Eheye. He was in- 
tending to visit the Marshall Islands and I made sure he saw the 
conditions on Eheye. I thought that was very important, and he 
was very moved by the conditions that he saw. But we also ex- 
plained that the conditions there are — the situation is complicated. 

Mr. Faleomavaega. Mr. Secretary, the bottom-line is that it is 
obviously the Republic of the Marshall Islands have limited re- 
sources to provide for those 10,000 people that live on that island. 
Now, shouldn’t our government do something to give assistance to 
alleviate this terrible situation that we find ourselves in? 

Mr. Cohen. Certainly I agree with you that we should. 

Mr. Faleomavaega. But we are not doing it. 

Mr. Cohen. We certainly do. We have — in addition to our com- 
pact funds, we have $3.1 million in the special needs fund for 
Eheye, as well as a separate pot of money of $1.9 million specifi- 
cally for this community. And some of the efforts that Interior and 
the rest of the U.S. Government have made in the past haven’t 
worked out as planned. For example, overcrowding on Eheye. Well, 
there was a hope that the population there could spread out to 
neighboring islands to the north all the way up to Gujigu. And — 
of course the U.S. Government funded the construction of a cause- 
way that would enable people to, you know, travel easily. 

Mr. Faleomavaega. What is the obvious reason for the 
Marshallese to come to Eheye? To seek employment. Isn’t that real- 
ly the number one reason why they are there? 

Mr. Cohen. Sure. 

Mr. Faleomavaega. Why would I want to go back to Majuro if 
my intent really is to wait for an opportunity to find — to be among 
those 1,300 Marshallese who are working on Kwajalein. 

Mr. Cohen. I am sorry, Mr. Chairman. I guess what I was mean- 
ing to refer to is not that the people could spread out and go to 
other atolls, but that people could actually spread out and go to 
neighboring islands where it would still be convenient to commute 
to, you know, Kwajalein to work on the base, but they wouldn’t 
have to be, you know, packed into that tiny island of Eheye. You 
know, there are neighboring islands up the atoll 

Mr. Faleomavaega. Do you mean islets? Not islands or atolls. 
They are really islets. They are just little dinky ones. You can’t 
even — only two or three people can live on those islets. 

Mr. Cohen. With the greatest of respect — and I visited the area 
and I have traveled the causeway which by now is virtually — ^you 
know, it is not drivable. It is in very poor condition because the 
population has not been allowed to spread out on to those islands. 
And, you know, I respect those decisions, and I am not passing 
judgment on that. I am merely pointing out that we have tried to 
work with our colleagues in the Marshall Islands, the Kwajalein 
landowners, the Government of the Marshall Islands, to find ways 
to alleviate the overcrowded conditions on Eheye. And some of 
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those have, you know, not panned out for reasons that are beyond 
our control. 

Mr. Faleomavaega. Well, I am going to get back to you on this, 
Mr. Secretary. 

Mr. Flake? 

Mr. Flake. I just wanted to ask, Mr. McGann, what kind of rela- 
tionship do you have with the Embassy of the RMI? Good relation- 
ship, I assume? I look at the votes, like, at the U.N., and no one 
votes with us more than the Marshall Islands. Is it a good relation- 
ship? 

Mr. McGann. Mr. Congressman, it is an excellent relationship. 
We not only have good contacts at post with our Ambassador in 
Majuro, but in New York, for instance, I regularly meet with all 
of the Pacific Island ambassadors once a quarter to discuss our own 
issues as well as areas in which we can better foster cooperation. 
I would point, again, to the fact that the President himself played 
a major leadership role just in early May at the Pacific Island con- 
ference of leaders, not only in the overall planning of that session, 
because he was a cochairman of what is called a PICL, which we 
held here in Washington in collaboration with the East-West Cen- 
ter, which has the lead on the leader session. But, again. President 
Note played a role. His Embassy also had an opportunity to review 
the agenda for the meetings that we held at the State Department. 
We are in regular contact with the government and Republic of the 
Marshall Islands. And we appreciate the work that we do together. 

Mr. Flake. Thank you. I was pleased to join with Mr. 
Faleomavaega who passed a resolution last year I believe cele- 
brating the anniversary of the constitution of the Marshall Islands. 
I also appreciate the government there for the work that they are 
doing and for the good friendship that we have. Thanks. 

Mr. Faleomavaega. I just want to note also for the record, to no 
fault of yours. Secretary McGann, you know that I was very critical 
of the fact that we had four Prime Ministers and four heads of 
state visiting Washington for the first time in the history of our 
country, and the fact that they were not even — they did not even 
have the privilege of having at least just a chance to say hello to 
our President. You know, these same island leader nations, they 
get invited by President Chirac personally to Paris. They get in- 
vited by the Prime Minister of Japan to Tokyo. They get invited by 
the Prime Minister of China. And it was good that they met with 
Secretary Rice. But I still feel very strongly, why couldn’t they 
meet with our own President? Every time the Prime Minister of 
New Zealand and Australia come, we wine and dine them; they 
meet with our President. But when any of these island nation 
Prime Ministers and heads of state come to Washington, they are 
not even given the time of day by our President, and that is unfair. 
It sends a very different signal to the fact that we don’t seem to 
pay that much attention to the issues affecting our Pacific region. 

I have also been very critical of the fact that the only foreign pol- 
icy that we have toward the Pacific is only toward New Zealand 
and Australia. And the needs of these island nations are only inci- 
dental, incidental to our interests in that important region of the 
world. I just want to note that for the record, then. 

Gentleman from New York. 
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Diane, did you have some questions? 

Well, my good friend from New York, did you have some ques- 
tions? 

Mr. Meeks. Let me just — ^you know, because I am still miffed, 
you know. On this Foreign Affairs Committee, we have had a num- 
ber of hearings, and we have seen the polls where internationally 
everyone is starting to look at the United States through different 
eyes. So I am really concerned about how the rest of the world 
views us. And if we treat an island such as the Marshall Islands, 
who is voting with us as Congressman Flake indicated, more than 
anyone else in the U.N., if we treat an island where people are vol- 
unteering to still come into our military forces, work with us and — 
in a war I didn’t even want to go into in Iraq; if we treat our allies 
after we have done testing and still have bases and other things 
on these islands, if we treat them as poorly as I see us treating 
them now, what is everybody else — I mean, in my district, I would 
have — for example, we have technology now. You have these brown 
field areas where there is junk in the ground. And I know when 
you deal with — because we have got to come up with something so 
that we can come in and figure out a way to get the contaminants 
out so that people can utilize the land again. It is not good enough. 

And maybe you can give me — it is not good enough to tell me 
that, “Well, the Government of the Marshall Islands is not doing 
enough.” So my question is, what technical assistance are we pro- 
viding and how much money are we putting into that technical as- 
sistance in regards to creating ways for economic development as 
well as fixing or trying to reproduce the land and the soil that has 
now been so endangered by our testing projects. I limit it to that 
question now first. What are we doing? 

Mr. Cohen. Thank you, sir. And also let me clarify that whereas 
in response to previous questions where I was specifically asked, 
you know, what more can the Government of the Marshall Islands 
do that I responded, I did not in any way mean to imply that, you 
know, it is only for them to, you know, make reforms and make 
changes and that we don’t have a responsibility. So I agree with 
you that the United States Government has a responsibility that 
we are trying to own up to and that we are not putting all of the 
responsibility on the Marshall Islands. In terms of what we are 
doing for technical assistance to help improve the economy — and I 
think you also asked about remediation and things of that sort. But 
to improve the economy, for example, my office approved a grant 
of several hundred thousand dollars to enable the fiber optic cable 
connection that is being built from Kwajalein to Guam to have a 
spur so that it can connect the civilian population of the Marshall 
Islands as well. We are definitely talking about doing this for 
Majuro. And hopefully Ebeye, the other main population center in 
the Marshall Islands, will be included as well. And then to finance 
the actual construction of the spur, I believe and perhaps the For- 
eign Minister will be able to confirm, that we are working with an- 
other U.S. agency, the U.S. Department of Agriculture to finance 
the construction of the spur to make sure that high-speed tele- 
communication services are available to the civilian population of 
the Marshall Islands, which is a very, very important means of de- 
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feating the tyranny of distance that these isolated small island 
communities face all the time. 

A lot of our compact assistance is going to huild an infrastructure 
which we hope will result in a more educated, more healthy popu- 
lation. And that assistance can also be used for technical assistance 
to help, you know, develop the private sector economy. To date, the 
Marshall Islands Government through its priorities is focused more 
on building schools, and we support that. You know, it is the first 
step, get your primary education in order. So they haven’t really 
put a lot of funds into, you know, the Private Sector Economic De- 
velopment Grant for example. And in the future, you know, these 
funds will be available to help 

Mr. Meeks. What is the future? 

Mr. Cohen. Well, we have a 20-year Compact Free Association 
Financial Assistance Program. I think we are in year four. It start- 
ed in fiscal year 2004. So we are about 4 years into it. And, you 
know, there is a fixed amount of funds that are available for all 
of the sectors, health, education, public infrastructure, private sec- 
tor development, environmental protection and public sector capac- 
ity building. But within that, we defer to the priorities that are set 
by the Republic of the Marshall Islands to say, well, we want to 
focus most of this — most of this money, you know, to build schools 
and then — and now they are shifting to bolster their healthcare in- 
frastructure. So it is a staged process. The money is there, and we 
defer to their wishes as to how it should be used. In addition to 
that, my office, the Department of Interior’s Office of Ancillary Af- 
fairs, we have a technical assistance budget where we provided nu- 
merous grants to the Marshall Islands for a number of private sec- 
tor development efforts. We have an operations and maintenance 
improvement budget where their critical infrastructure can be 
maintained. 

Like all government agencies, we don’t have unlimited resources. 
And reasonable people can disagree as to whether the resources we 
are providing are sufficient. But we are certainly making every ef- 
fort to take the resources that Congress, you know, has granted us 
and make them work as hard as, you know, as possible to benefit 
the people of the Marshall Islands. But, you know, like anything, 
there are a lot of challenges that we face. We are trying to use the 
resources that are available to us and to the Republic of the Mar- 
shall Islands to address these problems. But we have to continue 
to work together as partners to try to make progress. 

Mr. Meeks. Last question, Mr. Chairman, and I might have 
missed this. I am not sure. But I know that — I think it was 2005 
when it was determined that there was no legal basis to continue 
for compensation for the nuclear testing that was going on. So 
there was no test compensation. My question is, on what grounds, 
if any, do you think — and I think that we should be real creative 
here — might the U.S. Government consider providing additional 
compensation to the Marshall Islands? And do you have any idea 
if we were to do such, given that you have been on the ground and 
you have seen what is taking place with reference to whether it is 
education, with reference to remediation of soil or whatever, how 
much money do you think the United States — I am just asking you 
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now, on a moral basis, how much do you think the United States 
should come up to and should we consider in Congress? 

I know you think that we should come up with some more 
money. I’m sure if you have been on the ground and you know 
what is taking place, that we should give some more compensation. 
So any of your expertise from being there and et cetera, you know, 
how much more money do you think to help push the Marshall Is- 
lands up so — as far as the economic development is concerned and 
moving them in the right direction? 

Mr. Faleomavaega. Will the gentleman yield before my good 
friend responds? 

Mr. Meeks. Sure. Yes. 

Mr. Faleomavaega. Almost 400 Marshallese were exposed to nu- 
clear radiation. This is almost 50 years ago. You know, when nu- 
clear radiation gets in your system, it passes onto the next genera- 
tion. You are talking about a 50-year period. You are talking about 
these people exposed directly — the whole archipelago was exposed 
to nuclear radiation. I might also add to my good friend, the gen- 
tleman, we never really conducted a thorough review or diagnostic 
tests, whatever it takes to find out what has happened. I met with 
women there who have had five operations of cancer throats as a 
result of our nuclear testing program. And that is just the tip of 
the iceberg. We have not even gone into the whole situation of 
what we have done and as far as compensating these people who 
were exposed to nuclear testing. I will say to my good friend, this 
is definitely an issue that our subcommittee is going to pursue in 
the coming months. 

Mr. Cohen. Mr. Secretary, sure. And I have to apologize, con- 
gressman, that I guess I am not authorized to cite a figure. My job 
is really to take the resources, you know, that have been provided 
under the compact, working with my colleagues and the executive 
branch and try to make those go as far as possible. However, in 
terms of additional compensation, even though, you know, the ad- 
ministration did express the position that the specific, you know, 
requirements of the test were changed circumstances in the admin- 
istration’s opinion, that those requirements had not been satisfied 
as spelled out in the compact. You know, the change of cir- 
cumstances petition, you know, was a petition to Congress and the 
administration, provided the service at the request of Congress of, 
you know, providing the analysis. And, you know — and having done 
that, you know, the petition is really back with Congress. 

Mr. Faleomavaega. I just want to make sure I am clear. I 
thought the petition was through the administration; the adminis- 
tration rejected it; and so now they refer it to the Congress for con- 
sideration. 

Mr. Cohen. No. Actually if I may 

Mr. Faleomavaega. Please. 

Mr. Cohen. Either way. Well, if I may, Mr. Chairman, under the 
compact, the change of circumstances petition is made to Congress, 
and that is the procedure and that was the procedure that was 
duly followed by the Government of the Marshall Islands. And then 
Congress, having received the petition, turned around and said to 
the administration, will you please review this and provide your 
analysis? And the administration looked at the, you know, specific 
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language of the compact — ^you know, I think there was a three- or 
four-prong test that has to be met — and render the opinion for the 
benefit of Congress that in our opinion that those prongs have not 
been met. As a policy matter, Congress is always free to, you know, 
provide funds for whatever purpose it wants. So the administration 
wasn’t, you know, telling Congress to do something or not do some- 
thing. We were simply, you know, doing our best under the leader- 
ship of the State Department to answer the question that was put 
to us by Congress. 

Mr. Faleomavaega. Mr. McCann? 

Mr. McCann. I would re-affirm that the RMI did submit its re- 
quest to congress in 2000, and actually, it asked the Congress for 
over $4 billion in compensation. And Secretary Cohen is quite cor- 
rect when he said that Congress asked the administration to evalu- 
ate the request. As Congressman Meeks pointed out in January 
2005, the administration sent its evaluation to Congress concluding 
that the RMI request did not qualify as changed circumstances 
within the meanings of the Claims Settlement Agreement. As a re- 
sult, there was no legal basis under the original settlement agree- 
ment for considering additional payments. However, that said, the 
last word is still with Congress because the petition sits with Con- 
gress. 

Mr. Faleomavaega. I am glad to hear that. I just thought maybe 
we are being a little too technical about those three-prong tests just 
to make sure these poor people never get compensated. Of course, 
the $4 billion they requested is somewhat a little high. But I am 
sure reasonable people could negotiate and work out something 
that would be reasonable. But I appreciate, Mr. Secretary, your ex- 
planation. So the ball is in our court. So now we have to decide 
what we can do to help. This issue has been going on for too long. 
As a former staffer here, 1975, this is almost 30 years ago, and we 
are still going round and round and round and people are dying 
and not being properly compensated. This is immoral in my humble 
opinion. We can come up with the best legal minds and whatever 
policy decision that we might want to do, but this is just too much. 
But I am not faulting you gentlemen. You were just simply stating 
what has been said. But I sincerely hope that the members of this 
subcommittee will definitely be meeting to see what we can do to 
pursue this issue a little better and maybe the approach needs to 
be changed. My good friend from Arizona, Mr. Flake. 

Mr. Flake. I am good. 

Mr. Faleomavaega. Okay. Diane? I just have one more question 
of Mr. Donovan. As I stated earlier, my colleagues and I have intro- 
duced H.R. 2705 that addresses the very issue where we are trying 
to bring USAID and FEMA working together to assist not only 
RMI but also FSM and Palau for emergency conditions and situa- 
tions like hurricanes, typhoons. Is this basically — I just want to 
make sure for the record that this is in essence the intent of this 
proposed bill and for which I am an original cosponsor. I just want 
to know, for the record, that this is — I know this is an issue that 
has been pursued for a while also from our friends, from the FSM, 
Palau, as well as RMI, that we give this kind of assistance. And 
it is only fair that we should do so. Do you have any other addi- 
tional comment on that legislation, Mr. Donovan? 
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Mr. Donovan. I think what I would say is that this proposed leg- 
islation would actually help make better the transition from FEMA 
to USAID. FEMA will still be involved. They will be involved in the 
assessments once a disaster occurs, and they will be involved in the 
actual disaster declaration process, both coordinating with the Em- 
bassy and the President. But USAID will soon be actually deliv- 
ering the disaster assistance. What your proposed legislation does 
is make that transition much more effective and efficient. And so 
that is why we are supportive of it. Because we obviously want to 
do the best job we can in working with our FEMA colleagues. 

Mr. Ealeomavaega. Gentlemen, I want to thank you for bearing 
through the trials and tribulations of this subcommittee’s efforts 
that is just trying to make our record clear. And I do want to thank 
you sincerely for your testimony and the suggestions and the 
thoughts that you have shared with the members of the sub- 
committee. Thank you so much for coming, and I look forward to 
continue to work with you in maybe some other areas that will be 
helpful not only to the Republic of the Marshall Islands, but also 
in Palau as well as ESM. I will now dismiss you gentlemen. You 
can’t wait to leave here. I know that. 

But I would like to ask for our next panel, my good friend and 
distinguished Minister of Foreign Affairs, Mr. Joe Zackios, and also 
my good friend. Dr. Gootnick. If the two of you could please come 
forward for your testimony. 

The subcommittee is honored to have with us the distinguished 
Minister of Foreign Affairs representing the Republic of the Mar- 
shall Islands, my good friend, Mr. Joe Zackios. Mr. Zackios is a 
lawyer by profession and has served as a Senator from the Arno 
Atoll, was then appointed as Minister to the President in 1999 and 
currently serves as the Minister of Foreign Affairs now for the past 
6 years. Minister Zackios enjoys fishing like me, lawn and table 
tennis, not like me, and also loves to play basketball, not like me. 
So we are very good at that. 

And also with us is Dr. Gootnick, who is a medical doctor by pro- 
fession and now currently works for the General Accounting Office 
and would welcome both of you gentlemen. Your statements will be 
made part of the record without objections of members of the sub- 
committee. 

And I would like now to have Minister Zackios for his statement. 

STATEMENT OF THE HONORABLE GERALD M. ZACKIOS, 
FOREIGN MINISTER, REPUBLIC OF THE MARSHALL ISLANDS 

Mr. Zackios. Thank you, Mr. Chairman. Chairman, col- 
league — 

Mr. Faleomavaega. Could you get closer to the mic, Mr. Min- 
ister? You probably need to push the mic closer to you. 

Mr. Zackios. Thank you. Chairman. 

Chairman, Ranking Member Manzullo, members of the sub- 
committee, ladies and gentlemen. His Excellency, President Kessai 
H. Note, sends his appreciation to the chairman and the sub- 
committee for convening this briefing as you and he discussed, Mr. 
Chairman, when the President visited last fall. The first item I 
would like to discuss relates to United States nuclear testing in the 
Marshall Islands. There is no question that the United States Gov- 
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ernment’s detonation of 67 atmospheric nuclear weapons in our 
country created profound disruptions to virtually every aspect of 
Marshallese life. A small country with 70 square miles of land and 
a population 1/lOth the size of Washington, DC, does not have the 
capacity to respond to the magnitude of problems caused by the nu- 
clear weapons testing program. The RMI Government certainly ap- 
preciates the assistance the U.S. Government has given to the RMI 
to address some needs related to the testing program. 

However, the needs are much greater than the U.S. is currently 
taking responsibility for. The U.S. Government must update its an- 
tiquated policies on the scope of radiation damage and injury. Cur- 
rently, the United States Government employs science and stand- 
ards of radiation knowledge from the 1970s and 1980s. Healthcare 
and environmental programs in the Republic of the Marshall Is- 
lands need to incorporate decades of new knowledge that dem- 
onstrates that smaller amounts of radiation do more harm than 
previously understood, and that damages and injuries are not con- 
fined to the four atolls or the result of just the bravo event. BRAVO 
accounts for only l/7th of those tested in the Marshall Islands. 

The RMI Government asked Congress to address the impacts of 
the remaining 6/7 ths of the mega tonnage detonated in the Repub- 
lic of the Marshall Islands. The biggest change regarding the RMI 
is to the healthcare system. A Band-Aid approach of providing 
small increases to healthcare will not address the systematic fail- 
ures of an inadequate and unsustainable system. 

In the health sector, we must address the following: First, pa- 
tient population. There are multiple subsets of RMI citizens that 
require monitoring and care because of their exposure yet remain 
ineligible for U.S. Healthcare linked to the testing program. 

Second, levels of funding. Funding needs to be stable and perma- 
nent rather than discretionary to avoid budget fluctuations that 
impact patient care. Future funding also has to help the RMI build 
capacity so our citizens do not become burdens on areas where they 
seek public health services outside the Republic of the Marshall Is- 
lands, such as Hawaii. 

Third, scope of illnesses. Cancer is the major health detriment 
resulting from exposure to radiation, but hundreds of individuals 
also suffer from a variety of thyroid conditions, which although be- 
nign, affect their lives on a daily basis. There is a need to identify 
and address health burdens resulting from the testing program be- 
yond cancer. 

Fourth, early detection and treatment options. The RMI Govern- 
ment wants to develop a program that can detect and treat the ad- 
ditional cancers that the U.S. NCI told us to expect. Cancer re- 
mains a death sentence for those outside the extremely narrow pa- 
rameters of the DOE programs or those with personal financial 
means to seek treatment outside of the country. 

In the environment sector, we must address, one, the Runit- 
Dome. The RMI Government kindly asks Congress to assign re- 
sponsibility for monitoring the integrity of the Runit-Dome to a 
U.S. agency. 

Second, continued monitoring. Environmental monitoring needs 
to continue so resettled communities can have assurances their 
health will not be compromised. 
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Third, resettlement. All islands on Rongelap, Bikini and 
Enewetak — not just the main islands — need rehabilitation. 

And fourth, environmental accounting. The RMI Government re- 
spectfully asks Congress for a complete accounting of contaminants 
in our environment resulting from U.S. military activities. On 
Kwajalein, this should include a study of both radiation and other 
chemicals released during the Cold War as well as environmental 
releases from the missile program. 

There are other issues, Mr. Chairman, that we would like to dis- 
cuss. In addition to the health and environmental program changes 
required, the RMI Government also asks for supplemental funding 
to allow the Nuclear Claims Tribunal to make awards for future 
personal injury cases that the NCI tells us to expect as well as for 
the land awards that the Nuclear Claims Tribunal lacks the fund- 
ing to provide. 

On the issue of compact implementation, compact sector grants, 
overall, Mr. Chairman, we have made a great deal of progress with 
the compact as amended. The procedures that we developed regard- 
ing the Joint Economic Management and Financial Accountability 
Committee have worked well through a process of requiring con- 
sensus between our two governments on the allocation and division 
of compact annual sector grant funding. 

With your permission, Mr. Chairman, I would submit for your 
record my testimony from yesterday to the House Resources Com- 
mittee. This statement discusses our experiences implementing the 
compact, including the four issues I will briefly highlight for you 
and members of the committee. 

First, the Postal Services Agreement imposes international rates 
and substantially increases the cost of doing business in the Repub- 
lic of the Marshall Islands. The RMI Government kindly requests 
the support of the subcommittee to encourage the USPS to amend 
the Postal Services Agreement. 

Second, a request for full inflation adjustment for compact funds 
so that the grant assistance and compensation provided by the 
compact does not lose real value and fully supports the compact’s 
mutual commitments. This is particularly important given the rap- 
idly rising cost of imported fuel which is causing major problems 
with the provisions of public utilities and inter-island services for 
our widespread communities and creating an overall inflationary 
effect that is putting a damper on our economic growth. We encour- 
age H.R. 2705 include an amendment to section 104(j) of public law 
108-188, the Compact Act, to provide that full inflation could be 
made available in fiscal year 2010 instead of fiscal year 2014. 

Third, the RMI is experiencing difficulties as a result of delays 
in receiving supplemental education grants and a substantial 
shortfall in appropriated funds in comparison to plan amounts the 
RMI was to receive. A shortfall of some $700,000-$l,200,000. 

Fourth, the RMI is concerned about a difference in opinions 
about the purpose of the compact trust fund. The RMI believes it 
would be fruitful for our governments to consider what can be done 
between now and fiscal year 2024 to maximize trust fund income 
and to make it viable in the future. Mr. Chairman, I want to touch 
briefly on issues pertaining to Kwajalein. I know others will speak 
to that issue. But Kwajalein matters must be kept on a govern- 
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ment-to-government basis. The problem with implementing provi- 
sions of the amended compact as they relate to Kwajalein continues 
to be a very divisive internal political issue within the Republic of 
the Marshall Islands, and I don’t believe it is appropriate to air 
those internal problems here. Our government wants to move for- 
ward on Kwajalein because it is in our national interest to do so. 
In this respect, the RMI Government will continue to press forward 
in working toward a new or amended land-use agreement with the 
landowners and people of Kwajalein. Finally, Mr. Chairman, I feel 
obliged to comment on certain matters that were raised yesterday 
at the resources committee on ancillary affairs hearing. Mr. Chair- 
man, no one would ever question your leadership and good faith 
and your long standing friendship, not only to me but to most par- 
ticularly the people of the Marshall Islands. 

But one thing that we all have to contend with is that this is an 
election year in the Republic of the Marshall Islands. No matter 
what our intentions are here in this hearing, this is a political year 
for the people of the Marshall Islands. There are real issues that 
need to be discussed, issues that we come to Washington, DC, to 
make progress on. But the fact of the matter is that this important 
process has become inflammatory because of the inescapable fact 
that this is an election year in the Republic of the Marshall Is- 
lands. I know from your questioning in yesterday’s hearing about 
the internal politics in the Republic of the Marshall Islands, that 
you were feeling frustrated. We are also feeling frustrated. We look 
forward to working with you, and I personally look forward to 
working with you. And I want to support the work of this sub- 
committee. What the RMI seeks with the subcommittee is a more 
deliberative process. When there is a short notice before a hearing 
there is little time for our offices to work together. I believe the 
subcommittee and staff seem to have received a lot of misinforma- 
tion. A lot of questions that are being asked, including yesterday’s 
can be responded to with documents. 

We look forward to working with you, Mr. Chairman, and the 
staff to set the record straight in a very orderly fashion and shar- 
ing documents with you that will clear up any misinformation. Mr. 
Chairman and members of this subcommittee, this completes my 
prepared statement. I will be most happy to respond to any ques- 
tions you may have at this time. Thank you very much. [Speaks 
in a foreign language.] 

[The prepared statement of Mr. Zackios follows:] 

Prepared Statement of the Honorable Gerald M. Zackios, Foreign Minister, 
Republic of the Marshall Islands 

Chairman Faleomaveaga, Ranking Member Manzullo, Members of the Sub- 
committee, Ladies and Gentlemen: 

Thank you for the opportunity to appear before you today. His Excellency Presi- 
dent Kessai H. Note sends his warm personal regards and thanks the Chairman 
and the Subcommittee for convening this briefing that you, Mr. Chairman, and the 
President discussed during his trip to Washington, D.C. this Fall. 

The Government of the Republic of the Marshall Islands (RMI) has also appre- 
ciated the opportunity to work closely with your staff these past several months, Mr. 
Chairman, to discuss the health and environmental needs linked to the testing pro- 
gram and to consider options for addressing those needs. 

As this Subcommittee appreciates, the RMI has an extremely close and unique 
relationship with the United States which began when our citizens worked as scouts 
for the U.S. military during World War H to terminate Japanese occupation of our 
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islands. Our relationship deepened substantially during the next four decades when 
the Marshall Islands was a trust territory of the United States, and the U.S. Gov- 
ernment was the sole administering authority in our nation. During this time, the 
U.S. Government deemed our geographically isolated islands a strategic location to 
learn more about the capabilities of its atomic and thermonuclear weapons. After 
the trust territory relationship was mutually terminated in 1986, our nations have 
remained strategic partners; our Marshallese sons and daughters serve in every 
branch of the U.S. armed forces and currently put their lives on the line in Iraq 
and Afghanistan to support U.S. strategic interests. The U.S. Army also continues 
to lease the Ronald Reagan Ballistic Missile Test Site on Kwajalein Atoll to advance 
the U.S. Government’s program to develop a missile shield. 

NUCLEAR ISSUES: 

There is no question that the U.S. Government’s detonation of sixty-seven atmos- 
pheric nuclear weapons in our county created profound disruptions to human 
health, the environment, as well as our economy, culture, political system, and vir- 
tually every aspect of Marshallese life. The U.S. nuclear weapons testing program 
was the marking period of our modern history; the trajectory of our people, our is- 
lands, and our institutions reflect the chaos and problems caused by extensive con- 
tamination, public health crises, and the upheaval and repeated relocation of several 
populations. 

A small country with seventy square miles of land and a population one tenth the 
size of Washington, D.C. does not have the financial, human, or institutional capac- 
ity to respond to and address the magnitude of problems caused by the nuclear 
weapons testing program — problems which continue to plague our nation to this 
day. 

'The RMI Government certainly appreciates all the assistance the U.S. Govern- 
ment has given to the RMI to date to address some needs related to the testing pro- 
gram. The health programs, the environmental monitoring, and the food support 
programs for the atolls most impacted by the testing program are perhaps the most 
important programs that the U.S. provides to the RMI, particularly from a symbolic 
perspective as they demonstrate a U.S. interest in taking responsibility for the dam- 
ages and injuries caused by U.S. testing. However, the RMI Government and the 
atoll leaders have been telling the U.S. Government loudly and persistently over 
many decades and through multiple administrations that the needs are much great- 
er than the U.S. is taking responsibility for. For example, we all know about the 
proven link between radiation exposure and cancer. The magnitude of the testing 
program in the Marshall Islands was one hundred times as much as the program 
in Nevada, yet to this day I find it astounding to believe that there is no oncologist 
in the Marshall Islands. The lack of an oncologist reflects both the need of the RMI 
to focus its limited resources on preventative health as well as a shortcoming in U.S. 
assistance for health consequences resulting from the testing. 

The U.S. Government must update its antiquated policies on the scope of radi- 
ation damage and injury. Currently, the U.S. Government employs science and 
standards of radiation knowledge from the 1970s and 1980s. Healthcare and envi- 
ronmental programs in the RMI need to incorporate decades of new knowledge that 
demonstrate that smaller amounts of radiation do more harm than previously un- 
derstood, and that damages and injuries are not confined to the four atolls (Bikini, 
Enewetak, Rongelap and Utrik), even if these atolls experienced the largest bur- 
dens. Furthermore, U.S. assistance in Section 177 of the Compact is based on radi- 
ation exposures from just one of the sixty-seven events, the Bravo test. Although 
Bravo was the largest and dirtiest detonation there were seventeen other tests in 
the megaton range included in the sixty-six additional tests that contaminated our 
islands and compromised the health of the people. Bravo accounts for only one-sev- 
enth of the megatonage tested in the Marshall Islands; the RMI Government asks 
the U.S. Congress to address the impacts of the remaining six-sevenths of the 
megatonage detonated in the RMI. The failure to address the full scope of damages 
and injuries resulting from the testing program is not the responsibility of the De- 
partment of Energy (DOE) or the Department of Interior (DOI) who implement the 
programs according to mandate. Congress needs to acknowledge the policy updates 
required, and take action. 

Since the focus of this briefing is on what needs to change, I will list the changes 
related to U.S. responsibility for the testing program that the RMI Government feels 
are most pressing. The biggest change required, however, is to the healthcare sys- 
tem. A band-aid approach of providing small increases to healthcare will not address 
the systemic failures of an inadequate and unsustainable system: 
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In the health sector: 

1. Patient population. There are entire populations in the RMI that need access 
for healthcare because of their exposure to radiation, but are denied care be- 
cause of current U.S. Government policies. The U.S. National Cancer Institute 
predicts hundreds more cancers will develop in the RMI as a result of the test- 
ing program, and that the cancer burden will extend to at least ten atoll popu- 
lations, and fifteen additional atolls received low or very low exposure levels 
that might result in an increase in cancer levels for those populations. Yet, the 
DOE program is designed for less than one-hundred and twenty patients, and 
the 177 Healthcare Program (HCP) is limited to four atolls and does not have 
funds to provide care for radiological illnesses. The “control” population that 
was resettled on contaminated islands, and in some cases exposed to radiation 
during experiments acknowledged by the White House, needs continued care. 
DOE currently attends to the healthcare needs of this population, but it is not 
stipulated in Congressional language and a future policy interpretation could 
remove vital services to this population. DOE contractors involved in the clean- 
up of the test site areas also require medical monitoring and care like U.S. citi- 
zens exposed to radiation during employment for DOE. 

2. Three tier system. There are three levels of healthcare in the RMI which some- 
times overlap, but more often create gaps in care and lead to enormous frustra- 
tion for patients. Older patients suffering health outcomes linked to the testing 
cannot be expected to navigate back and forth between pro^ams that focus on 
radiogenic or non-radiogenic illnesses and treat some conditions but not others. 

3. Levels of funding. Current levels of funding for the DOE program seem ade- 
quate for its mandate, but the RMI Government is concerned that expensive 
illnesses for a few people could devour the budget and leave the program with- 
out funds to provide adequate treatment for others. The level of funding for 
the 177 Health Care Program (HCP) is grossly inadequate, and needs to return 
to a level where the administrators can provide healthcare for both radiogenic 
and non-radiogenic healthcare needs. Funding needs to be permanent, rather 
than discretionary, so we will not continue to experience budget fluctuations 
that impact patient care nor be required to lobby Congress every year for es- 
sential healthcare services resulting from the testing. 

4. Establishing sustainability. Future funding for healthcare needs to be sustain- 
able so the RMI can build predictable, stable programs for patients. Also, the 
RMI is no closer to being able to care for the healthcare needs of its population 
now than it was at the end of the trusteeship. The RMI needs to build capacity 
so its citizens do not become burdens on the areas where they go to seek public 
health services outside the RMI, including Hawaii and other areas. 

5. Scope of illnesses. Cancer is the major health detriment resulting from expo- 
sure to radiation, and is the second leading cause of death in the Marshall Is- 
lands. Many cases go untreated and cause great suffering. Hundreds of individ- 
uals also suffer from a variety of thyroid conditions which, although benign, 
affect their lives on a daily basis. There is a need to identify and address 
health burdens resulting from the testing program beyond cancer. Toxic sub- 
stances in the detonations such as thallium and arsenic were released during 
the tests, PCBs from generators that supported the testing program entered 
our waterways and land, and relocation, changes in diet, stress, and psycho- 
logical duress are examples of health problems beyond simply radiation expo- 
sure. 

6. Early detection and treatment options. The RMI Government wants to develop 
a program that can detect and treat the additional cancers the U.S. NCI told 
us to expect so our citizens can have the best chance of survival. There is no 
nationwide screening and treatment program, and the RMI is lacking in diag- 
nostic ability because of an insufficient laboratory. The RMI does not have the 
ability to provide chemotherapy and other life-saving treatments for cancer. 
Cancer remains a death sentence for those outside the extremely narrow pa- 
rameters of the DOE program or the personal financial means to seek treat- 
ment outside of the country. The RMI has developed, with the assistance of 
Center for Disease Control (CDC) funding, a National Comprehensive Cancer 
Plan. The plan discusses the dearth of cancer screening, prevention, diagnosis, 
and treatment in the RMI where approximately $280 is spent per capita per 
year (compared to approximately $5,300 in the U.S.). 

In the environmental sector: 

1. Runit Dome. The RMI Government kindly asks Congress needs to assign re- 
sponsibility for monitoring the integrity of the Runit Dome to a U.S. agency. 
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2. Continued monitoring. Environmental monitoring to date has been very good, 
but work needs to continue so resettled communities and those hoping to re- 
turn to their homelands in the future can have assurances their health will not 
be compromised as a result. 

3. Resettlement. Every community displaced by the testing program must have 
the ability to restore islands and return home, if possible. The people of 
Enewetak are not just one community; the community of Enjebi needs to have 
its land rehabilitated so they no longer have to live on other peoples’ land. 
Similarly, all islands on Rongelap and Bikini, not just the main islands, need 
rehabilitation so people can have access to their ancestral homelands, and have 
the ability to secure food from multiple islands. 

4. Whole Body Counters. These machines that detect radiation present in the 
human body are important to monitoring populations exposed to radiation in 
the environment. Machines and technicians are needed in every location where 
Marshallese come in contact with radiation. 

5. Environmental accounting. The RMI Government respectfully asks Congress to 
authorize a complete accounting of contaminants in our environment resulting 
from U.S. military activities. On Kwajalein, this should include a consideration 
of both radiation and other chemicals released during the Cold War as well as 
environmental releases from the missile program. To date, the RMI receives 
environmental data in a piecemeal fashion — radiation from the Bravo test, im- 
pacts of a single missile test — but there has been no effort to consider the cu- 
mulative impact of environmental toxins and the consequences for human and 
environmental health. 

Other: 

In addition to the health and environmental program changes required, the RMI 
Government also asks for supplemental funding to allow the Nuclear Claims Tri- 
bunal (NCT) to make awards for future personal injury cases that the NCI tells us 
to expect as well as for the land awards that the NCT lacks the funding to provide. 

Compact Sector Grants 

Overall, we have made a great deal of progress with respect to implementing the 
Compact, as amended. The procedures we developed regarding the Joint Economic 
Management and Financial Accountability Committee (JEMFAC) have worked well 
through a process of requiring consensus between our two governments on the allo- 
cation and division of Compact annual sector grant funding. 

During the past three years, the RMI Government has invested heavily in the 
Education, Health, and Public Infrastructure sectors in terms of allocating available 
annual grant funding — in fact, the Public Infrastructure grant allocations have been 
mostly for improving education and health facilities. The Health and Education sec- 
tors are identified within the body of the Compact as priority sectors. The RMI Gov- 
ernment intends to remain fully committed and focused on improving our education 
and health outcomes. 

Our Government has also done much to improve the groundwork for more robust 
private sector development with enactment of further changes to our land registra- 
tion laws, enactment of a secured transactions law, and other reforms to create an 
environment conducive to the private sector growth. I must, however, mention one 
aspect of the amended Compact which is not consistent with our mutual desire to 
promote private sector development. I am referring to the Postal Services Agree- 
ment under the new Federal Programs and Services Agreement, which imposes 
international rates on mail sent to the RMI and makes other unfavorable changes 
to the previous Postal Services Agreement. The current Postal Services Agreement 
has been bitterly opposed by our Chamber of Commerce, has substantially increased 
the cost of doing business in the RMI, and serves as a disincentive for RMI-U.S. 
commerce. I would therefore, ask for the Subcommittee’s support in encouraging the 
USPS to engage our Government in restoring these lost benefits and amending the 
current Postal Services Agreement. 

We believe that implementation of the accountability provisions in the amended 
Compact in respect to annual sector grant funding has to date, been largely a suc- 
cess for the RMI. We must, however, continue to improve on our performance and 
see positive and measurable results that will encourage greater ownership of the 
new system within our government, and to the Marshallese people who are the real 
beneficiaries of better accountability and good governance. 

I mention “ownership” because that is the most crucial component to a successful 
implementation of the new annual grant procedures and new Fiscal Procedures 
Agreement (FPA). Contrary to the statements by people who have opposed the Com- 
pact, as amended, many of these procedures were already part of the domestic law 
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of the RMI. We already had a Financial Management Act and Procurement Act 
which, in many respects, mirror provisions of the new FPA. The problem was that 
these laws were largely ignored in the past. 

As we have endeavored to usher in an era of greater accountability, we are cog- 
nizant that such efforts must start from the top. As we move forward and enforce 
our own laws, we are aware that problems with local capacity remain, and must 
be resolved if we are to institutionalize the changes we are undertaking. 

The RMI has also moved forward over the past three years with taking measures 
to implement the Compact, as amended, and adopting a system of performance 
based budgeting within the government. We started this program with the core sec- 
tors of Health and Education. We are now moving to a performance based budget 
system within other sectors of the government that are not funded from the Com- 
pact. 

Consequently, we are gradually seeing how performance based budgeting can be 
an important management tool within the government; to better plan out govern- 
ment’s activities; and to measure the results of those activities over time. This is 
why ownership is so important. We need to understand and implement these proc- 
esses not because someone is telling us to do so, but because we understand their 
benefits and choose to do so. This is the difference between going through the mo- 
tions of a procedure simply because it is required, and adopting a system because 
you know and understand that it will lead to better performance and better results. 

This is also why it is necessary for the Department of Interior to show restraint 
and understanding as our government moves forward on implementation of annual 
sector grant assistance. While the RMI realizes that we have internal capacity 
issues and constraints, DOI must similarly realize that micromanagement and im- 
posing additional burdensome requirements will more likely result in resentment, 
and not progress. 

The reporting obligations of the new Compact are the key to monitoring this 
progress. Our capacity is growing to meet these many requirements and the most 
critical among these is the annual report to the President of the United States on 
the progress of the Compact implementation. I think it is true to say that both sides 
recognize that the present timing for the preparation of this report is unrealistic 
and I would suggest that this is an area in need of review if we are to best reflect 
the Compact’s progress. 

We also see the need for the foreseeable future to coordinate Compact activities 
within the Government through a viable framework that focuses only on matters 
related to the Compact. In this respect, I am pleased to announce that our Cabinet 
has recently approved the formal creation of an Office of Compact Implementation 
that will oversee all aspects of Compact implementation on behalf of the RMI. 

FULL INFLATION ADJUSTMENT 

While I do not wish to dwell on the past, I would like to raise again a couple of 
issues I mentioned in my Statement of July 10, 2003, with respect to outstanding 
matters in the Compact as amended, that needed to be addressed. 

The first issue that I mentioned in my statement before this Committee in 2003 
was the need for a full inflation adjustment. At that time, I stated: 

“First, a full inflation adjustment for Compact funds so that the grant assist- 
ance and compensation provided by the Compact does not lose real value and 
fully supports the Compact’s mutual commitments. We do not know why a par- 
tial adjustment is mandated unless the United States has the intention of de- 
flating the grant assistance and compensation, and thus our budget and econ- 
omy. I would like to draw you and your staffs attention to one chart in our 
Issue Paper that is particularly interesting. The chart shows the amount of 
funds we are losing to inflation as well as to the grant assistance decrement. 
While we can achieve more revenue generation and cut budget costs to fill this 
increasing gap, we cannot do it with such a rapid decline in the funding. A full 
inflation adjustment would reduce this gap and make fiscal stability more man- 
ageable.” 

The issue of full inflation continues to be problematic for the RMI in terms of the 
Government maintaining fiscal stability as annual grant assistance declines over 
the years as was predicted by the RMI four years ago. The GAO also dedicated an 
entire report to dealing with the long term effect of declining grant assistance under 
the amended Compact. In the RMI’s comments to the GAO Report in November, 
2006, we noted: 

“One of the major challenges regarding social and economic stability remains 
the size of the annual decrement of the Compact Title Two Section 211 sector 



36 


grant funding ($500,000) and the only partial inflation adjustment. The result- 
ing significant annual decline in the nominal and real value of this funding will 
place pressure on providing adequate social services and fiscal stability as well 
as impact private sector performance. This is despite the changes the RMI is 
making in focusing amended Compact funding mainly on health, education and 
infrastructure development and maintenance.” 

Recently, this situation has been further exacerbated by rapidly rising costs of im- 
ported fuel, which is causing major problems with the provision of public utilities 
and inter-island services for our widespread communities and creating an overall in- 
flationary effect that is putting a damper on our economic growth. 

Although annual decrements of $500,000 are a major improvement over the origi- 
nal Compact with decreases of $4 million every four years, these decrements over 
time may result in the same problems that plagued the RMI under the original 
Compact that cannot be overcome through reducing essential government services 
or changing the tax structure. Full inflation adjustment to amounts provided under 
Article II of the amended Compact remains an inmortant issue, and one if not ad- 
dressed in the short term, will cause significant fiscal problems in the long term. 

SUPPLEMENTAL EDUCATION GRANTS 

The second issue that I raised in my testimony of July 10, 2003, concerned the 
elimination of eligibility for many federal education programs that the RMI had re- 
ceived during the term of the original Compact. 

This issue was addressed through provision of a supplemental education grant 
(SEG) of $6.1 million annually, to be adjusted for inflation which was to allow the 
RMI Government to design and implement education programs to replace those lost 
through the termination of certain federal programs. These funds were to be made 
available to the RMI within 60 days after the date of appropriation. 

Unfortunately, these appropriations have taken place well into the fiscal year, and 
delays in the RMI receiving the funds have been in excess of six months as opposed 
to 60 days as required by law. In addition, rather than adjusting the $6.1 million 
for inflation, the RMI has seen this amount decrease over the years as it has been 
subject to across the board budget cuts. For example, over the past two fiscal years 
there has been a $712,000 shortfall between the planned SEG amounts, and the ac- 
tual amounts appropriated. There is now a real danger of creating a de facto ceiling 
for the SEG that is below the authorized amount, and does not include inflation. 

These problems arise as a result of the fact that SEG funding is an annual discre- 
tionary appropriation under the U.S. Compact of Free Association Amendments Act 
2003. This has caused tremendous problems for our Ministry of Education in devel- 
oping and implementing crucial education programs supplementing the Education 
sector grant in the Compact. In addition, the lower amount will impact education 
sector performance by limiting the scope and depth of sector operational, develop- 
ment and reform activities. 

This issue is of such great importance to the RMI that on March 8, 2006, Presi- 
dent Note wrote a letter to Secretary Spelling asking that the SEG be made avail- 
able as a permanent appropriation in the same manner as other Compact assist- 
ance. 

I would now ask the Administration and Congress once again to make provision 
that the SEG be made available to the RMI as a permanent appropriation and ad- 
justed for inflation in the same manner as other financial assistance under the Com- 
pact. This will be crucial for the success of efforts to improve the educational out- 
comes for the Marshallese people. 


TRUST FUND 

The Compact of Free Association, as amended, also includes provision for a Trust 
Fund which will build up until 2023, at which time income from the Trust Fund 
will be made available to the RMI to coincide with the end of annual grant assist- 
ance. 

As we noted in our comments to the last GAO Report, we agree with their find- 
ings questioning the adequacy of the Trust Fund in 2023 to fulfill its purpose. What 
became clear in the U.S. agency comments to the GAO Report is that there are dif- 
ferences of opinion as to the purposes of the Compact Trust Fund. 

References are made to the negotiations history of the Trust Fund Agreement 
(TFA), and in particular to Article 3 of the TFA which states that the Fund is to 
provide an annual source of revenue after 2023. 

This provision and others were hotly debated during the negotiations, but Article 
3 cannot be viewed as a stand-alone provision. Rather, the TFA must be read as 
a whole, and when one does that, it is clear that the goal established in the Agree- 
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ment is to provide for a smooth transition between the end of annual economic as- 
sistance, and income from the Trust Fund. The TFA also provides that starting in 
FY 2024, the RMI may receive an amount equal to the annual grant assistance in 
2023 plus full inflation. The Agreement does not say “up to” that amount or any 
other amount, and the negotiating history will show that the reason the word “may” 
appears rather than “shall” is that the disbursement of the funds would be based 
on RMI compliance with whatever rules are in place at that time governing their 
use. Since this reference is the only reference in the TFA to amounts available start- 
ing in FY 2024, and thereafter, we believe that this is the benchmark that we 
should be striving to achieve in the future. 

We point this out not for the reason of engaging in another protracted debate on 
the purpose of the Trust Fund, but to point out that the Fund should have goals 
other than simply saying that it will produce revenues starting in FY 2024. Our dis- 
cussion should center around what can be done between now and then to meiximize 
Trust Fund income and to make it viable in the future. 

There are many ways in which future viability of the Trust Fund can be achieved. 
Over the past year, the TFC has considered the possibility of securitizing future 
U.S. contributions to the Trust Fund. This could permit investment of larger 
amounts in the early years allowing the corpus and income producing potential of 
the Fund to substantially increase over current projections. The RMI Government 
looks forward to receiving a report on the advisability and risk of securitizing future 
U.S. contributions, but urges that this be done as quickly as possible since this is 
a time sensitive concept. If feasible, we would strongly support securitization of fu- 
ture Trust Fund contributions. 

A second way to improve the long-term viability of the Fund would be to extend 
the term of annual grant assistance for at least another two years before distrib- 
uting income from the Trust Fund. This would be consistent with the intent of both 
governments when the Trust Fund was originally negotiated, and it was anticipated 
that the Fund would be invested for a full 20 years before it would be expected to 
produce annual income. This did not happen due to the delay in approving and im- 
plementing the Compact, and the wording of Section 216(b) of the amended Com- 
pact. 

Another way to improve the Trust Fund’s viability would be to attract additional 
subsequent contributors to the Fund. The RMI is most pleased that it was able to 
bring Taiwan in as a subsequent contributor to the Fund, and looks forward to par- 
ticipation by other Subsequent Contributors. In this respect, we would encourage 
the U.S. Government to actively seek additional contributions from other sources as 
the RMI has done over the past three years. 

Finally, we were anticipating that a technical amendment would be included in 
H R 2705, the Compacts of Free Association Amendments Act of 2007, which would 
allow the RMI and U.S. Governments to make certain technical amendments to the 
Trust Fund Agreement regarding the Fund custodian and sub-custodian in order to 
facilitate investments by the Investment Advisor, Goldman Sachs, and to streamline 
the cumbersome process noted by the GAO in their report. It is our understanding 
that the Administration had submitted such an amendment, but it does not seem 
to have been included in the current version of HR 2705. 

The good news about problems concerning the future adequacy and viability of the 
Trust Fund is that there is time to take measures to address these concerns. The 
RMI believes, however, that these measures need to be taken as quickly as possible. 
Already there is concern among the Marshallese people that the Trust Fund will 
not be a viable and sustainable source of revenue in the future. This belief was fur- 
ther supported by the findings of the GAO in their Report. As time passes, this will 
lead to increased migration as people will lack confidence in the future of their na- 
tion. 

Both Governments have a strong interest in seeing to it that the Trust Fund is 
successful, and fulfills its purpose. 


KWAJALEIN 

No discussion of implementation of the Compact, as amended, by the RMI would 
be complete without referring to the situation with respect to Kwajalein, the 
MUORA, and land use issues. 

The Compact, as amended, also amends the Military Use and Operating Rights 
Agreement (MUORA) and Status of Forces Agreement (SOFA) between our two gov- 
ernments. The economic provisions of these changes are reflected in Sections 211(b) 
and 212 of the Compact, as amended. 

Section 211(b)(2) provides for the continuation of what had previously been re- 
ferred to as “impact funding” under Section 213 of the original Compact, but unlike 
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the original Compact, is now partially adjusted for inflation. This pa 3 Tnent is to be 
made as long as the MUORA is in effect. Despite a great deal of acrimony between 
the Government and the Kwajalein leadership, these funds are currently being uti- 
lized for their intended purposes on a somewhat limited basis. I have attached a 
letter from the Kwajalein Leadership and my response to that letter on behalf of 
President Note on these issues expressing our concerns about the fact that these 
funds were not being put to use for the improvement of the Ebeye community, as 
provided by the Compact. 

Section 212 entitled “Kwajalein Impact and Use” provides the sum of $15 million 
annually, adjusted for inflation, from FY 2004 to FY 2013. Starting in FY 2014, this 
amount is increased to $18 million annually, or the $15 million plus inflation adjust- 
ment, whichever is greater for the term of the MUORA. 

The amended MUORA provides for U.S. use of Kwajalein until at least 2023, and 
possibly until 2086. 

The RMI Government views the U.S. base at Kwajalein as a national asset and 
of great importance to our development and economy. This was the view we brought 
to the Compact negotiations and we were pleased that the U.S. also saw the Com- 
pact negotiations as an opportunity to provide for the use of Kwajalein on a long 
term basis. 

Unfortunately, many of the Kwajalein landowners have not seen the use of Kwaj- 
alein from the same perspective. The amended MUORA requires that the RMI Gov- 
ernment enter into a new or amended Land Use Agreement to amend or replace 
the existing Land Use Agreement of 1982, which expires in 2016. 

This problem was known when Congress approved the Compact, as amended, and 
provision was made that the difference between what the Kwajalein landowners 
were receiving under the LUA of 1982, and what they would receive under a revised 
LUA pursuant to the amended MUORA would be put in an escrow account until 
a revised LUA was concluded, or for a term of 5 years. If at the end of 5 years from 
the date of enactment of the Compact legislation, (November, 2008), there is no re- 
vised LUA, the funds are to be paid back to the U.S. Treasury or as otherwise 
agreed between the two governments. Presently, the balance in the escrow account 
is approximately $16 million. 

Although the RMI has offered to meet with the Kwajalein leadership and land- 
owners on many occasions, and has proffered a draft Amended LUA to conform with 
the Amended MUORA, the Kwajalein leadership has refused to meet with the gov- 
ernment to discuss a way forward on this issue. 

Instead, the Government has been falsely accused of excluding the Kwajalein 
landowners from the Compact negotiations. Unlike the original Compact negotia- 
tions, the Kwajalein landowners were specifically included during the amended 
Compact negotiations, and met jointly with the RMI and U.S. negotiating teams on 
several occasions. We know that the record reflects this fact. 

There is nothing new to this pattern and it serves to demonstrate that Kwajalein 
matters must be kept on a government to government basis. The Kwajalein leader- 
ship/landowners will continue to attempt to deal directly with the U.S. Government 
to achieve their goals. We can only hope that the U.S. government supports and 
does not undermine our efforts in this regard. 

The problem with implementing provisions of the amended Compact as they re- 
late to Kwajalein continues to be a very divisive internal political issue within the 
RMI, and I don’t believe that it is appropriate to air those internal problems here. 
Our Government wants to move forward on Kwajalein as we know that it is our 
national interest to do so. In this respect, we will continue to press forward in work- 
ing toward a new or amended LUA. 

Mr. Faleomavaega. Thank you, Mr. Minister. 

Dr. Gootnick. 

STATEMENT OF DAVID B. GOOTNICK, M.D., DIRECTOR, INTER- 
NATIONAL AFFAIRS AND TRADE, U.S. GOVERNMENT AC- 
COUNTABILITY OFFICE 

Dr. Gootnick. Thank you, Mr. Chairman. 

Mr. Chairman and members of the subcommittee, I am pleased 
to discuss GAO’s recent work regarding the Compact of Free Asso- 
ciation with the RMI. As you are well aware, the amended compact 
provides for decreasing grant assistance paired with increasing 
trust fund contributions intended to assist the RMI toward eco- 
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nomic advancement and budgetary self-reliance. The amended com- 
pact also strengthens plans, reporting and accountability over 
grant funds. 

Congress has directed GAO to report on the U.S. and effective- 
ness of U.S. assistance under the amended compact. Today, draw- 
ing on this work, I will discuss three issues: (1) RMFs economic 
outlook; (2) implementation of grant assistance; and (3) potential 
trust fund earnings. 

As you correctly observed in your opening statement, Mr. Chair- 
man, I am not in the position to discuss the land-use agreement 
or the changed circumstances petition related to nuclear claims 
compensation. Our work mandated by the compact’s implementing 
legislation does not touch on these issues. 

RMFs prospects for economic development are limited, and 
progress and policy reforms necessary to stimulate private sector 
growth have been slow. At present, the public sector represents 
roughly 60 percent of GDP. And after some downsizing in the late 
1990s, government payroll nearly doubled between 2000 and 2005. 
In addition, the private sector is weak and subsidized state-run en- 
terprises crowd out private industry. 

The industries with the greatest growth potential, fisheries and 
tourism, face significant barriers to expansion as has been men- 
tioned, including geographic isolation, poor infrastructure, poor 
business environments and public sector wages that are twice the 
private sector level. 

Additionally, although a stated priority for government, progress 
in improving policy reforms, progress in implementing reforms on 
tax, land, foreign investment and the public sector have been slow. 
For example, although RMI has established land registration of- 
fices, registration is voluntary and a very small number of parcels 
are being registered. Continued disputes and uncertainty over own- 
ership in land values limits the use of land as an asset. Regarding 
implementation of grants, the RMI has allocated funds to prioritize 
infrastructure, health and education. 

However several factors hamper their use to meet long-term de- 
velopment goals. First, disputes over land rights have hampered 
overall infrastructure projects and may significantly delay future 
infrastructure development, a key priority for the government. Sec- 
ond, on Kwajalein, disagreement between the government and 
landowners over the management of the compact funds signifi- 
cantly delayed the use of funds on Ebeye. Third, capacity limita- 
tions constrain the government’s ability to measure progress or 
monitor day-to-day grant activities as the compacts require. 
Fourth, we project that per capita grant assistance will decline in 
real terms from over $600 per person today to roughly $300 per 
person in 2023. 

Finally, regarding the trust fund, as you know, in addition to the 
U.S. and RMI contributions, the fund will also receive a $40 million 
contribution from Taiwan. However, under different projections of 
market volatility and investment strategy, we found increasing 
probability that in some years the fund will not disburse the max- 
imum level allowed or over the long term be able to disburse any 
income. Trust fund income could be supplemented from several 
sources, but each has limitations. Tax revenue or remittances, if 
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bolstered, could supplement the fund’s income. In fact, according to 
recent data, almost half of the Marshallese living in Hawaii and 
Guam live in poverty. Also the option of securitization of the trust 
fund entails risks that have not been fully analyzed. 

Through our recent work, we recommended that the Department 
of Interior work with the RMI Government to ensure that the com- 
pact management committees address the limited progress in im- 
plementing economic reforms, develop plans to improve RMFs ca- 
pacity to monitor grants and proactively manage the decrement 
and ensure that the trust fund committee reports on the fund’s 
likely status as a source of revenue after 2023. Interior has gen- 
erally agreed with our recommendations and has already taken 
steps to address some of them. OIA has been active and committed 
to the success of the amended compact. Likewise the RMI is con- 
structively engaged in pursuing its health, education and infra- 
structure goals. However success will require ongoing resources, 
diligence and difficult choices. Mr. Chairman, this concludes my 
statement. I will be happy to answer your questions. 

[The prepared statement of Dr. Gootnick follows:] 
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Mr. Chairman and Membei's of the Subcommittee: 

Thank you for the opportunity to discuss our recent work regarding the 
Millennium Challenge Corporation's (MCC) compact w'ith Vanuatu.' 

In Jaruaty 2004. Congress established MCC to administer the Millennium 
Challenge Account for foreign assistance. MCC’s mission is to reduce poverty by 
supporting sustainable, transformative economic growth in developing countries 
that have demonstrated a commitment to mling justly and democratically, 
encouraging economic freedom, and investing in people. Congress appropriated 
almost $6 billion to MCC for fiscal years 2004 through 2007, and the President 
has requested an additional $.^ billion in MCC ftiiiding for fiscal year 2008. .As of 
March 2007, MCC had signed 1 1 compacts totaling approximately $3 billion.- 
MCC’s 5-year, S65.7 million compact with Vanuatu focuses on increasing 
economic activity and incomes in rural areas through investments in 
transportation infrastructure, .‘\lthough MCC’s Vanuatu compact is its smallest 
compact monetarily, it provides by tar the Largest amount relative to the 
country’s population and gross domestic product (GDP).^ 

Publicly available documents show thiU MCC expects its compacts to 
significantly benefit the countries’ economies. In its Vanuatu compact and its 
March 2006 congressional notification, MCC states tliat it expects the compact to 
have a “transformational” impact — that is, as MCC defines it, “a dnmiatic and 
long-lasting impact on poverty reduction tlirough sustainable economic growth.”*^ 
Using hs projected benefit and cost data, MCC calculated of the compact’s 
expected economic rate of return (ERR)^ and impact on poverty reduction and 


'G.XO, Milleimium Challenge Corj/onuion: lumtaiu Comi/art Proji-cU-d Program 

Jmpiici. GAO-0/-909 (Vr'ashiugtou, D.C.: July 2007). 

'.An MCC compact is an agreemenl between the U.S, govenimenl, acting through M( '( and the 
goveminenl ofa country eligible I'or MC.A a.ssislance. In June 2007, llie MCC board approved a 
$362.6 inilliou compact witii Lesoflio and a $506.9 luilUon compact witli Mozambique, 

^MCC's S65.7 million compact with Vanuatu pr()\i<le.s $3 1 7 per capita: in conlrasl, MCC's $.547 
milium compact with Ghana — iUs largest compact — provides $2.5 pei' capilti. The amounts provided 
per capita by the 11 compacts signed to date range fr>m $6 tor Madagascar to $317 for Vanuatu. 

"’Milleiminin ('hallenge .Account, liest Fract'u'.es in Compact Development (W'ashiiigtoii, D.C.: 
2006). 

'Project, cashflows arc destermiued by comparing poiigrain spending against future expected 
increases in value added or income. Tlie iulerual rate of return is calculated for these cash flows to 
simmiaTizc the economic impact. MCG reforsto this intcinal rate of return as the economic rate of 
return. 
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economic grow'th. MCC states that its compacts will provide or contribute to a 
transformational impact in 5 of its 1 1 compacts.^ 

In my testimony today, I will address (1) MCC’s methods of projecting and 
calculating the Vanuatu compact’s impact on poverty reduction and economic 
growth, (2) MCC’s porttayal and analysis of the Vanuatu compact’s projected 
impact, and (3) risks that could affect the Vanuatu compact’s actual impact. This 
statement summarizes the findings in our report released today. 

In our report, w'e addressed our first and second objectives b>’ evaluating MCC’s 
economic analysis of the Vanuatu compact proposal and MCC’s public 
statements about the compact's impacts. We could not validate most of MCC’s 
underlying data and assumptions, because the data were not available or could 
not be checked within the time frames of our engagement. To address our third 
objective, we identified risks to MCC’s compact results, based on our review of 
MCC’s internal documeiititioii, donor reporting, and academic literature. To 
illustrate the impact of these risks on MCC’s economic analyses of ERR, GDP. 
and per capita income, we modeled the risks using the data from MCC’s 
economic analyses; however, we did not validate these data. We focused our 
analysis and field work on MCC's three transportation infrastructure projects on 
Viinuatu’s two most populous islands, Santo and Efate, which represent 56 
percent of compact cost. We interviewed Vanuatu and MCC officials and 
mterested parties such as tourism and agriculture business owners and contacted 
MCC’s contractor. We conducted this w'ork from August 2006 through May 
2007 in accordance with generally accepted govenimeiit auditing standards. 


Summary 


MCC projected the Vanuatu compact’s impact by estimating the program’s 
benefits, costs, and beneficiaries and calculating the compact’s effect on per 
capita income, GDP. and poverty reduction. According to MCC, transportation 
infrastRictiire improvements will provide direct benefits, such as construction 
spending in the local economy, reduced transportation costs, and improved 
services, as well as induced benefits from growth in Vanuatu’s tourism mid 
agriculture sectors. MCC estimated the value of these benefits over a 20-year 
period, beginning in full in 2008 or 2009 and growing each year. MCC 
developed its project cost estimates based on existing cost estimates prepared for 


^For example, in Nicaragua. MCC expects lhal ihe compacl will Iranslbrni projecl areas inlo an 
engine of economic growdi: in HI Salvador, MCC states that die compact provides an historic 
opportuniW to transform the coimtry’s economic development; and in ^^meuia, MCC is 
undertaking road and irrigarion projects to transfbmi the economic performance of ,\rmcnla’s 
agricultural sector. 
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the govemment of Vanuatu and for another donor, To cleteimine the number of 
poor, airal beneficiaries, MCC defined a catchment area — the geographic area in 
which benefits may be expected to accrue — using maps of Vanuatu and data 
from the most recent Vanuatu census. Using its projected benefit and cost data, 
MCC calculated the compact’s ERR by comparing projected benefits with 
projected costs; calculated the compact’s impact on per capita income by 
determining the total benefits and dividing the total value by Vanuatu’s baseline 
population; and calculated the compact’s impact on Vanuatu’s GDP by 
computing the total benefits added to the economy. 

In the compact and the congressional notification, MCC portrays projected 
impacts on per capita income and GDP that do not reflect the underlying data and 
analysis, which are not publicly available. Also, MCC does not establish the 
proportion of monetary benefits that will accrue to the rural poor. 

Per capita income. MCC states that as a result of the compact, per capita income 
will increase by approximately $200, or 15 percent, by 2010 and $488, or 37 
percent, by 2015. This statement suggests that per capita income in 2010 and 
20 1 5 will be. i-espectively, 1 5 percent and 37 percent higher than without the 
compact. However, MCC's data show thiU these percentages represent sums of 
per capita income gains for individual yearn. The actual gains in per capita 
income, relative to income in 2005, would be $51, or 3.9 percent, in 2010 and 
$61, or 4.6 percent, in 2015. 

GDP. MCC states that Vanuatu’s GDP will increase by ‘‘an additional 
3 percent a year.” However, MCC’s underlying data and calculations show' tliat 
although the level of Vanuatu’s GDP will grow' by 6 percent in 2007, the 
economy’s growth rate in subsequent year's will continue at approximate!}' 3 
percent, the growth rate (hat MCC assumes would occur without the compact, 

Poverty reduction. MCC states tliat the compact is expected to benefit 
approximately 65,000 poor, rural inhabitants “living nearby and using the roads 
to access markets and social services.” .According to MCC’s underlying 
documentation, 57 percent of the compact’s monett\ry benefits w ill accrue to 
tourism services providers, transport providers, govenmient workers, and local 
businesses and 43 percent of the benefits will go to the local population — that is, 
local producers, local consumers, and inliabitants of remote communities. 
However, MCC does not establish the proportion of local-population benefits 
that will go to the rural poor. 

Our analysis shows five key areas of risk that may affect the V anuatu compact’ s 
actual impact on poverty reduction and economic growth. 
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Construction costs. The contingencies included in MCC’s calculations of 
construction costs may not be sufficieiu to cover potential cost overruns. The risk 
of excessive cost overruns is especially significant in a small country such as 
Vanuatu. .Any construction cost ovemui could cause MCC to reduce the 
compact's scope and therefore its benefits. 

Timing of benefits. .Although MCC projects that the compact’s benefits will begin 
shortly after completion of the projects, some benefits are likely to accrue more 
slowly. For example, according to agricultural and timber producers, their 
businesses w'ill likely respond gradually to any increased market opportunities. 

Ib'oject maintenance. MCC’s benefit projections assume continued maintenance 
of completed projects; however, its ability to ensure such maintenance will end in 
2011. Moreover, previous donors to Vimuatu have found the counfy's 
maintenance of donor projects to be poor. Reduced maintenance would lead to 
reduced benefits from the project. 

Induced benefits. MCC projects that induced benefits from Vanuatu’s tourism 
and agriculture — for example, increased tourist traffic and agricultural trade — 
will lead to expansion of these economic sectors. However, realization of such 
benefits depends on businesses’ and rural inhabitants’ responses to oppoitunities 
created by the compact's infrastructure improvements. 

ifikiency gains. MCC’s projections count efficiency gains from the 
infrastructure improvements, such as time saved in transit, as direct benefits, 
However, such gains may not be put to economic use or result in increased per 
capita income as MCC projects. 

.Accounting for these risks could reduce overall compact ERR from 24.2 percent, 
as projected by MCC, to between 5.5 percent and 16.5 percent. ' 

To help MCC better express and determine the impact of its compacts, our report 
recommends that MCC’s Chief Executive Officer (CEO) (T) revise the public 
reporting of the projected impact of the Vanuatu compact. (2) assess whether 
similar statements in other compacts accurately reflect underlying data, and (3) 
improve MCC’s economic analysis by pliasing costs and benefits and more fully 
accounting for risks to project benefits. In comments on a draft of our report, 
MCC responded that it had not intended to make misleading statements and that 
its portrayal of projected results w^as tactual and consistent with underlying data. 


MCC expresses ihe compacl’s F.RR — ihe ralio of its beneliUs and cosis — as a pereenlage. 
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Background 


Vanuatu consists of 83 islands spread over hundreds of miles of ocean in the 
South Pacific. 1.300 miles northeast of Sydney, Austmlia. About 39 percent of 
the population is concentrated on the islands of Santo and Efate. Vanuatu’s 
capital. Port Vila, is on Efate, and Vanuatu’s only other urban center, Luganville, 
is on Santo. 

In the past decade. Vanuatu’s real GDP growth averaged 2 percent, although 
more rapid population growth led to a decline in per capita GDP over the same 
period. Average growth of real GDP per capita w^as negative from 1993 to 2005. 
.An estimated 40 percent of Vanuatu’s population of about 207.000 has an 
income below- the international poverty line of SI per day. Agriculture and 
tourism are the principal productive sectors of Vanuatu’s economy, contributing 
approximately 15 percent and 19 percent to GDP, respectively. Although 
agriculture represents a relatively small share of Vanuaai’s overall economy, 
approximately 80 percent of Vanuatu’s residents live in rural areas and depend 
on subsistence agriculture for food and shelter. The tourism sector is dominated 
by expatriates of foreign countries living in Vanuatu, who also predominate in 
other formal sectors of the economy such as plantation agricultitre and retail 
trade. 

On May 6, 2004, MCC detemiined that Vanuatu was eligible to submit a 
compact proposal for Millennium Challenge .Account funding.'* Vanuatu’s 
proposal identified transportation iiifrastmcture as a key constraint to private- 
sector development. The timeline in figure 1 shows the development and 
implementation of the Vanuatu proposal and compact. 


*'Tlie Millennium Challenge .Act of 200^ requires MCC (<> delermine whether ct)unlries are eligible 
l<iT MCA a.s.sistance each fiscal year. Countries with per capita income at or below a sel ihreshold 
juay be selected as eligible for assistance if diey meet MCC indicator criteria and are not stattitonly 
bamxl Irom receiving U.S. assistance. MCC uses 16 indicators divided into ihicc calcgoiics: Ruling 
Justly, lincouraging liconomic I'iccdom, and Investing in Pci^ple. l o be eligible for MC,\ 
assistance, countries must score above the median relative lo their peers on at least half of the 
iudicarots in each category and above the median on tiic indicator for coinbatuig corrupnon. G.AO, 
Millemiiuin Challenge Corporation: Compact Implementation ^tmetures Are Being Established: 
Framework for Measuring Results Needs impren’ement. G.^O-06-8i)5 (Washington, D.C.: July 28, 
2006). 
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Figure 1: Development and Implementation of Vanuatu Connpact 
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The $65.7 million Vanuatu compact includes S54.5 million for the rehabilitation 
or construction of 11 transportation infrastructure assets on 8 of Vanuatu’s 83 
islands, including roads, wharves, an airstrip, and warehouses (see fig, 2), The 
compact also includes $6.2 million for an institutional strengthening program to 
increase the capacity of the Vanuatu Public Works Department (PWD) to 
maintain transportation infrastructure.^ The remaining $5 million is for program 
management and monitoring and evaluation, More than half of the compact, S37 
million, is budgeted for three road projects on Santo and Efate islands. The 
compact provides for upgrading existing roads on both islands; the compact also 
includes five new bridges for an existing read on Santo. 


■^1 he institutional strengthening program inchicles $.S.74 million for equipment purchases; of this 
amount. $1.4 milli on is provided directly to PWD and tlic remainder wUl purchase equipment for 
the use of thcMCtJ conshTicTtoncantracTor, to bo turned over to the PWD in specified cojiditii:ui4 
years later. 

'^'Asof March 2007, MCC had disbursed $1.72 million in compact fimds, or about 16 percent of 
planned rlisbursemenLs by that dale. 
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MCC’s compact with Vanuatu and congi-essional notification state that the 
compact will have a transformational impact on Vanuatu’s economic 
development, increasing average per capita income by approximately $200 — 15 
percent — by 2010 and increasing total GDP by “an additional 3 percent a year,” 
MCC’s investment memo further quantifies the per capita income increase as 
$488 — 37 percent — by 2015.^' The compact and the congressional notification 
also state that the compact will provide benefits to approximately 65,000 poor, 
airal inhabitants (see fig. 3). 


Figure 3: MCC Statement of Impacts in March 2006 Congressional Notification 


•The TVansport infrastfuclure Project is to hav« a transformfitlonal 

i impact on Vanijatu s ocwnomic oweiofjmont incro<isirig average incoinn per 
capita (in real terms) oy approximately $200, or is percent of current Income 
I per cepr.a, t>y 2010. GDP is expected to increase by an additional $ percent a 
I yaar. asaresuitottheprociiam. 

Sassd on the areas covered by the transport assets, the program can be 
axpecioo to benefit approxinrisiely 65.0CC poor, rcra! inhabitants living 
nearby and iMirrg the roadt to access markets and social services,'' 


Source: MCC Consjie»!0!i.<u 


MCC Projected 
Compact’s Impact 
Using Estimates of 
Benefits, Costs, and 
Catchment Area 


In projecting the impact of the Vanuatu compact, MCC estimated the benefits 
and costs of the proposed infrastaicture improvements, MCC also estimated the 
number of beneficiaries w'ithin a defined catchment area — that is, the geographic 
area in which benefits may be expected to accrue. MCC used the estimated 
benefits and costs to calculate the compact’s ERR and impact on Vanuatu’s GDP 
and per capita income. 

MCC’s analysis determined that the compact w ill reduce transportation costs and 
improve the reliability of access to transportation services for poor, mral 
agricultural producers and providers of tourism-rekted goods and services and 
that these benefits will, in turn, lead to increases in per capita income and GDP 
and reduction in poverty'. MCC projects several direct and induced benefits from 
the compact’s infiastructure improvement projects over a 20-year period, 
beginning in full in 2008 or 2009 and increasing by at least 3 percent every' year. 


JTb;“mvcstJiicait.iiicmo" isauMCCiutcmal document prepared b}' MCC’s compact asscssmciit 
team aud submitted to MCX.'’surv'estmeutcoimiiitt«>i cousistuig of MCC’s Chief Executive 
Officer (CEO), vice presidents, and other senior officials. The conuniticc reviews the memo and 
decides whether to reconnnend pnxieetling to compact negoliatioris. 
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Direct benefits. MCC projects that direct benefits will include, for example, 
constniction spending, reduced transportation costs, and time saved in transit on 
the improved roads. 

Induced benefiLs. MCC projects tliat induced benefits from tourism and 
agriculture wnll include, for example, increased growth in Vanuatu tourism, 
tourist spending, and hotel occupancy and increased crop, livestock, and fisheries 
production. 

Figure 4 illustrates MCC’s logic in projecting the compact’s impact. 


Figure 4; MCC’s Logic Model for the Vanuatu Compact 



MCC expects compact benefits to flow from different sources, depending on the 
project and its locatioiL In Efete, the Ring Road is expected to provide direct 
benefits from decreased road user costs and induced benefits through tourism and 
foreign resident spending. In Santo, MCC anticipates similar benefits as well as 
the induced benefit of increased agricultural production. On other islands, where 
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tourism is not as developed. MCC expects benefits to derive primarily from user 
cost savings and increased agriculture.'^ 

To calculate construction and maintenance costs' ' for the transportation 
infrastructure projects, MCC used existing cost estimates prepared for the 
government of Vanuatu''* and for another donor as well as data from the Vanuatu 
PWD. 

To estimate the number of poor, ruial beneficiaries, MCC used Vammtu maps to 
identify villages in the catchment area and used the 1999 Vanuatu National 
Population and Housing Census to detennine the number of persons living in 
those villages. In all, MCC calculated that approximately 65.000 poor, rural 
people on the eight islands would benefit from MCC projects. 

On the basis of the costs and benefits projected over a 20-year period, MCC 
calculated tiuee suinnuries of the compact’s impact: its ERR, effect on per capita 
mcoine. and effect on GDP. MCC projected an overall compact ERR of 24.7 
percent over 20 yearn. In projecting the compact’s impact on Vanuatu’s per 
capita income, MCC used a baseline per capita income of SI, 326 for 2005. 

MCC also prepared a sensitivity analysis to assess how a range of possible 
oirtcomes would affect compact results. MCC’s tests included a l-year delay of 
the start date for accrued benefits; a 20 percent increase of all costs; a 20 percent 
decrease of all benefits; and a “stress test,’’ 'with a 20 percent increase of all costs 
and a 20 percent decrease of all benefits. MCC calculated a best-case compact 
ERR of 30.2 percent and a worst-case compact ERR of 13.9 percent. 


'^Bcnciits other than those included in its economic analysis may accnic to Vantiatii as a result of 
the compact- I'or example, increased economic acrivit}' in tourism may benefit other sectors of the 
economy and that the welfare of Vaniialu’s citizens may improve with inaea-seil access lo health 
cate and educational opportunities. 

'*MCC’s economic model assumes that conslniclion costs are incurred in the lirsl year al ter 
compact signing and counts 16 percent oflolal construction spending as a benelit to the local 
economy for that year. 

cost estimate for construction and maintenance of the pmjects on Santo and Kfate was 
based on nn csdmatc prepared for the Vanuatu government by a contiaclor in2O04. \Vc asked 
MCC foracopy of flic2004 cstituatc; howcv'cr, according to MCC officials. MCC did not have a 
copy and the government wa.s not willing lo provide the estimate for our review. 

"in its liiial .:\pril 2006 economic analysis, MC:C adjusted this calculation downward slightly to 
24.2 percent 
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MCC’s Data Do Not 
Support Its Portrayal of 
Compact Benefits 


MCC’s public portrayal of the Vanuatu compact’s projected effects on per capita 
income and on GDP suggest greater impact than its analysis supports. In 
addition, MCC’s portrayal of the compact’s projected impact on poverty does not 
identify the proportion of benefits that will accrue to the rural poor. 

ImfHict on jter capita itwome. In the compact and the congressional notification, 
MCC states that the tEuisportation infrastmcture project is expected to increase 
“average income per capita (in real temis) by approximately S200. or 1 5 percent 
of current income per capita, by 2010.” MCC’s investment memo states that the 
compact will cause per capita income to increase by S488, or 37 percent, by 
20 1 5. These statements suggest that as a result of the program, average incomes 
in Vanuatu will be 15 percent higher in 2010 and 37 percent higlier in 2015 than 
they would be without the compact. However, MCC ’s underlying data show that 
these percentages represent the sum of increases from per capita income in 2005 
that MCC projects for each year. For exiimple. according to MCC’s data, 
Vanuatu’s per capita income in a given year between 2006 and 2010 will range 
from about 2 percent to almost 4 percent higher tlian in 2005; in its statements, 
MCC sums these percentages as 15 percent without stating tliat this percentage is 
a cumulative increase from 2005. Our analysis of MCC’s data shows that actual 
gains 111 per capita income, relative to income in 2005, would be $51, or 3.9 
percent, in 2010 and $61, or 4.6 percent, in 2015 (see fig. 5). 
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Figure 5: Vanuatu Compact’s Projected Impact on Real Per Capita Income According to MCC Statement and MCC Data 
Relative to 2005 Per Capita Income 


increase in average income per capita according to MCC statement MCC’s data 







I MCC slatomont cf increase in average income pw capiia 


s Increase in ieve! of inco:ne per capita In each year relative to 200& baseline 


Note: MCC’s statement ‘Increasing average income per capita (In real terms) by approximately S200 
or 15 percent of current income per capita by 2010’ and by $4S8 — 37 percent — by 2015. 

Figure 6 further illustrates MCC's methodology in projecting the compact’s 
impact on per capita income levels for 2010 and 2015. 
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Figure 6: MCC Methodology for Projecting Vanuatu Compact’s Impact on Real Per Capita Income 

MCC calculation, summing 
incf'&ases fo' 10 years 
3«.e% 



I i Ir.CToaas in lev'Ol cf iocome porcajfta in aacti year reiativ*} io 200S ftEiseHno 
So'itce: SaQ annIysiB data contained In Irn’cslntac^ U«nio. 

Impact on GI)J\ Like its portrayal of the projected impact on per capita income. 
MCC’s portrayal of the projected impact on GDP is not supported by the 
underlying data. In tlie compact and the 2006 congressional notification, MCC 
states that the compact will liave a transformational effect on Vanuatu’s 
economy, causing GDP to ’'increase by an additional 3 percent a year.” Given the 
GDP growth rate of about 3 percent that MCC expects in Vanuatu without the 
compact, MCC’s statement ofa transformational effect suggests that the GDP 
growth rate will rise to about 6 percent. However, MCC’s underlying data show 
that although Vanuatu’s GDP growth rate will rise to about 6 percent in 2007, in 
subsequent years the GDP growth rate w ill revert to roughly the rate MCC 
assumes would occur w'ithout the compact, approximately 3 percent (see fig. 7). 
Although MCC’s data show that the compact will result in a higher level (i.e., 
dollar value) of GDP, the data do not show a transformational increase to the 
GDP growth rate. 
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Figure 7: Vanuatu GDP Growth with and without MCC Compact 
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According to MCC, "GDP is expected to increase by an additional 3 percent a year as a result of the 
MCA program." 

According to MCC data, the compact will have a small impact on GDP growth rate in later years, in 
2010 to 2015, the GDP growth rate resulting from the compact will be 3.1 percent, compared with 3 
percent without the compact 

Impad onpovert\\ MCC’s portrayal of the compact’s projected impact on 
poverty does not identify the propoition of the financial benefits that will accme 
to the rural poor. In the compact and the congressional notification, MCC states 
that the program is expected to benefit '‘approximately 65.000 poor, rural 
inhabitants living nearby and using the roads to access markets and social 
services.” In its underlying documentation, MCC expects 57 percent of the 
monetary benefits to accrue to other beneficiaries, including expatriate tourism 
services providers, transport providers, government, and local businesses; 43 
percent is expected to go to the local population, which MCC defines as “local 
producers, local consumers and inhabitants of remote communities” (see fig. 8). 
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However, MCC does not establish the proportion of local-population benefits 
that will go to the 65,000 poor, rural beneficiaries. 


Figure 8: MCC Analysis of Distribution of Vanuatu Compact Benefits 
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Note: MCC defines local population' as comprising local producers, local consumers, and inhabitants 
of rural communilles. 


Several Risks May 
to Reduced Project 
Benefits 


Lead 


Our analysis shows that risks related to construction costs, timing of benefits, 
project maintenance, induced benefits, and efficiency gains may lessen the 
Vanuatu compact’s projected impact on poverty reduction imd economic growth. 
Accounting for these risks could reduce the overall compact ERR. 


’^Our review of MCC’s analyses also ideiitill'id some calculation errors in MCC's determination of 
Ihc compact’s impact on per capita income and csliinalion oJ' llic number ofconipaci beneficiaries. 
In addition, we identified questionable assumptions regarding the bcneficiar\' population. I'or 
example, MCC counted all residents of the calchmenl area as poor anil assumed lhal resiilenls of 
off-sbore islets and villages near paved portions of tlic hfatc King Road not impn:>vcd by MCC 
would benefit fioiu the compact Correcting tliese errors and lull}' discounting these assumptions 
would reduce the beneficiary count onEfatcand Santo by ■?2 percent fi'ooi 26,553, as stated by 
MCC, to 18,070 — indicating lhal MCC may have ov eTe.sliinale(l Ihe compact's beneliciaries. 
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Construftion costs. Although MCC considered the risk of constmction cost 
increases, the contingencies used in its calculations may not be sufficient to cover 
actual construction costs. Cost estimate documentation for 5 of MCC’s 1 1 
constmction projects shows that these estimates include design contingencies of 
20 percent. However, cost overruns of more than 20 percent occur in many 
transportation projects,'^ and as MCC’s analysis notes, the risk of excessive cost 
overruns is significant in a small country such as Vanuatu. ' ^ Any construction 
cost overrun must be made up within the Vanuatu compact budget by reducing 
the scope, and therefore the benefits, of the compact projects;*^ reduced project 
benefits would in turn reduce the compact’s ERR and effects on per capita 
income tmd GDP. 

i'imini’ of benefits. .Although MCC‘s analysis assumes compact benefits from 
2008 or 2009 — shortly after the end of project constmction — we found that 
benefits are likely to accrue more slowly. Our document review and discussions 
with tourism services providers and agricultural and timber producers suggest 
that these businesses will likely react gradually to any increased market 
oppoitunities resulting from MCC’s projects, in part because of coiistmints to 
expanding economic activity.^'' In addition, MCC assumes that all construction 
spending will occur in the first year, instead of phasing the benefits from this 
spending over the multiyear construction schedule. 


study ofmorc than 250 tiansportotion projects in Europe. North and elsewhere found 

that costs for all projects were 2X percent higlier. on average, tlian forecasted nt tlie time of decision 
lo build, w hile road projeclsavaagetlescalalioits of 20.4 percenl. See Deni Flyvbjevg. Metle 
Skanuis Hohu. and Soren Bulih “Uuderestiiuatiug Costs in Ifoblic Works Projects; Error or Lie'.’,’* 
Jtmrnal of the Americiat Planning Assnekaiott, Vol. (5R, No. % (2002), cilwl in G.AO, Highway and 
Tniiiiii Inwstments: Options for Improving Infbrniation on Projects' Benefits and Costs and 
bureaxing Accfnauahlliiy JiirRestdls, Ci.AO-05-172 (Washington, D.C.: .Tanuary 24, 2005). 

cilcs (be “clcsign-consinicl” conlracl proposed lor Ihc M(!'.y program, which will include 
design and construction of all the projects as one package, as key to mitigating tliis risk. Ilowcva'. 
MCC’s analysis also recognized ihalnonconstruclion-relaled issues (such as access lo pans ol die 
project site) have the potential to delay the contractor and increase costs and that such issues can be 
sieuiticaiit for major road upgrade projects wliete Uie competing interests of die contractor, 
aiijaceDl villages, and the gcaicial public must be balaoccd. MCC’s analysis stales Ihril. lo help 
miiiKige the risk ol’pn)jecl-Telale(l dispiite.s an<l <lelays, MCC plans lo have experienced consiillanls 
work with local PWD staffwliohavcanuudcrstauding <^fthc social and culttirnl issues. 

'^According to die compact, die government of Vanuatu must pay any envirormieuta] mitigation 
and reniediation costs in excess of die budget 

“''Benelils Irom consljuclion activities may also be i wluced by a delayed procuremenL. MCA- 
Vanuam officials initially told us they anficipatod issuing an hivitaiion for bid to contractors by the 
end of February 2007. ,\sof May 2007, file invitation had not yet been issued. MCC currently 
expects construction to begin in 2008, fijrthcr reducing rhe likcliliood of benefits sraruog in 2007 as 
MCC anticipated in its analyses. 
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Project maifitenamie. Uncertainty about the maintenance of completed 
transportation infrastructure projects after 2011 may affect the compact’s 
projected benefits. Vanuatu’s I'ecord of road maintenance is poor. .According to 
World Bank and Asian Development Biink officials, continuing donor 
involvement is needed to ensure the maintenance and sustainability of completed 
projects. However, although MCC has budgeted $6.2 million for institutional 
strengthening of the Vanuatu PWD, MCC has no means of ensuring the 
maintenance of completed projects after the compact expires in 2011; the 
Millennium Challenge Act limits compacts to 5 years. Poor maintenance 
performance will reduce the benefits projected in the MCC compact. 

Induced benefits. The compact’s induced benefits depend on the response of 
Vmiuatu tourism providers and agricultural producei-s. However, constraints 
affecting these economic sector's may prevent the sector from expanding as MCC 
projects. Limited response to the compact b>’ tourism providers and agricultural 
producers would have a significant impact on compact benefits. 

Efficiency gains. MCC counts efficiency gains — such as time sa ved because of 
better roads — as compact benefits. However, although efficiency gains could 
improve social w’elfare, they may not lead to changes in per capita income or 
GDP or be directly measurable as net additions to the economy. 

.Accounting for these risks could reduce the overall compact ERR from 24.2 
percent, as projected bv MCC. to between 5.5 percent and 16,5 percent (see table 
1 ). 
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Table 1: Summary of Compact ERR under Alternative Scenarios of Accounting for 

Risks to Benefits 


Compact ERR 

MCC's anticipated effect 

24.2 percent 

GAO analysis" 

(1) Costs are phased over 3 years and benefits are phased over 

5 years 

16.5 percent 

Costs are phased over 3 years and benefits are phased over 5 
years, and 

(2) induced benefits are not realized^ 

5,5 percent 

(3) efficiency gains are not monetized' 

11,8 percent 

(4) large-scale maintenance is not undertaken" 

13,8 percent 


Source GAO analysis d MCC dala 


“In our analysis, benefits start in 2010 and are phased in equal increments over 5 years, from 2010 to 
2014, wilh phasing completed by year 5. Costs are phased over 3 years to reflect projected timing of 
consiruclion 

“in addition to phasing benefits and costs, we eliminated induced effects of the project on agriculture, 
tourism, fishenes, and the development of subdivided beachfront land. 

In addition to phasing benefits and costs, we eliminated road user cost savings and savings from 
reduction of wasted surface trips, lost trips, longer diversions, and enforced longer trips from road 
closures. 

‘'in addition to phasing benefits and costs, we assumed that total benefits will Increase, peak, and 
decrease such that their value In 2027 will equal thdr original value In 2012, The large capital outlays 
for road rehabilitation in 2017 and 2026 in Santo and Efate have been eliminated. 


Conclusions MCC’s public portrayal of tlie Vanuatu compact’s projected benefits — 

particularly the eftect on per capita income — suggests a greater impact than 
MCC’s underlying data and analysis support and can be understood only by 
reviewing source documents and spreadsheets that are not publicly available. .As 
a result. MCC’s statements may foster unrealistic expectations of the compact’s 
impact in Vanuatu. For example, by suggesting that per capita incomes will 
increase so quickly, MCC suggests that its compact will produce sustainable 
growth that other donors to Vanuatu have not been able to achieve. The gaps 
betw’een MCC’s statements about, and underlying analysis of, the Vanuatu 
compact also raise questions about other MCC compacts’ projections of a 
transformational impact on country' economies or economic sectors, Without 
accurate portrayals of its compacts’ pro jected benefits, the extent to which 
MCC’s compacts are likely to further its goals of poverty reduction and 
economic grow'th cannot be accurately evaluated. In addition, the economic 
analysis underlying MCC’s statements does not reflect the time required to 
improve Vanuatu’s transportation infrastructure and for the economy to respond 
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and does not fully account for othei- risks tliat could substantially reduce compact 
benefits. 


Recommendations 


In our report, we recommend that the CEO of MCC take the following actions: 

revise the public reporting of the Vanuatu compact’s projected impact to clearly 
represent the underlying data and analysis; 

assess whether similar statements in other compacts accurately reflect the 
underlying data and analysis; and 

improve its economic analysis by phasing the costs and benefits in compact ERR 
calculations and by more fully accounting for risks such as those related to 
continuing maintenance, induced benefits, and monetized efficiency gains as part 
of sensitivity analysis. 

In comments on a draft of our report, MCC did not directly acknowledge our 
recommendations- MCC acknowledged thiit its use of projected cumulative 
compact impact on income and growth was misleading but asserted tliat it had no 
intention to mislead and that its portrayal of projected compact benefits was 
Actually correct. MCC questioned our finding that its underlying data and 
analysis do not support its portrayal of compact benefits and our characterization 
of the program’s risks. (See app. VI of our report for MCC comments and our 
response.^*) 

Mr. Chairman, this completes my prepared statement. I w'ould be happy to 
respond to any questions you or other Members of the Subconmiittee may have 
at this time. 


Q.^Q 3nd. StsfT flirther information about this testimony, please contact me at (202) 5 1 2- 

3149 or gootnickd@gao.gov. Contact points for our Offices of Congressional 
A-CknOwlcdgmCntS Relations and Public Affairs may be found on the last page of this statement. In 

addition to the person named above, Emil Friberg, Jr. (.Assistant Director), 
Gergana Danailova-Trainor. Reid Lowe, .Angie Nichols-Friedman, Michael 
Simon, and Seyda Wentworth made key 


^^040-07-909. 
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contributions to this statement. Also. David Dornisch. Etaiia Finkler, Ernie 
Jackson, and Tom McCool provided technical assistance. 


(320524) 
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Mr. Faleomavaega. Thank you, Dr. Gootnick. 

I will begin by asking you a couple of questions. And I do appre- 
ciate both of you and your most eloquent statements that have 
been made for this subcommittee. 

Minister Zackios, a couple of questions. We kept saying some- 
thing about this change of circumstances, a petition. Can you share 
with us for the record when this petition — was it ever submitted 
to the administration or to the United States Government? If so, 
when was it submitted? 

Mr. Zackios. Thank you, Mr. Chairman. The petition was first 
submitted in September 2000 to the congress, and we likewise did 
make copies available to the administration. 

Mr. Faleomavaega. Can you provide a copy of that for the 
record of the subcommittee? I would appreciate it. 

Mr. Zackios. We will provide copies of the changed cir- 
cumstances petition as it was submitted and the amendments 
thereto. Thank you. 

Mr. Faleomavaega. Thank you. I have noted here, in terms of 
the problems with contaminants, if there was ever — I don’t recall 
if there was ever any study conducted either by the GAO or by any 
branch of the Federal agencies, especially the Department of En- 
ergy. Have they ever made any studies concerning contaminants in 
the Marshall Islands? 

Mr. Zackios. The Department of Energy has continued to do 
monitoring programs in the Marshall Islands and studies, and has 
reports on those. But the Nuclear Claims Tribunal and the Govern- 
ment of the Marshall Islands has also done some studies on issues 
of contamination in the Marshall Islands. 

Mr. Faleomavaega. For the record, when did the Nuclear Tri- 
bunal Commission start its work? This is organized by the 
Marshallese Government. Am I correct on that? Was this all done 
locally by the Republic of the Marshall Islands? Or was it a joint 
effort with the United States Government? 

Mr. Zackios. The Nuclear Claims Tribunal is an independent tri- 
bunal provided for under the section 177 agreement. But it is 
bound by any legislation of the Marshall Islands Parliament, and 
it commenced operations in 1988. 

Mr. Faleomavaega. So this is as a result of the first Compact 
of Free Association? 

Mr. Zackios. That is correct. 

Mr. Faleomavaega. How many years did this commission carry 
on its work? I don’t mean to put you on the spot there, Mr. Min- 
ister, but I think maybe a couple of friends down the line — I think 
Mr. Plasman might be able to help us out. So I will retract my 
question. I am sorry to do that. 

I just want to say that, in terms of what transpired in yester- 
day’s committee hearing with the Natural Resources, the ancillary 
subcommittee, I just want to say, in fairness to your government 
and to the current administration, when some of the issues raised 
concerning the rights of the landowners and the problems that we 
were faced with, do you recall what the first administration did 
with this situation dealing with the landowners? I am talking 
about the late Amata Kabua’s administration. Do you recall as to 
how his administration tried to resolve this problem with the land- 
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owners? I am saying this in fairness to the current administration 
because I am not in any way wanting to implicate or suggest that 
your efforts have been any less than what has been done from the 
previous administrations. 

Mr. Zackios. Thank you, Mr. Chairman. I am not an expert to 
go back and deal with issues of that period. 

Mr. Faleomavaega. You were probably 

Mr. Zackios. From my understanding and reading of the records, 
the challenges were also great at that timing and including the 
land user agreements, particularly given the nature and sensitivity 
of land in the Marshall Islands. And land is like a seaport for the 
Marshallese people. And it is very important to the Marshallese 
people, and it is always a sensitive topic of discussion. 

Mr. Faleomavaega. And I also want to note there is a very simi- 
lar situation in my culture. There are two things you can die from, 
fights over land and also your traditional title as a chief, whether 
you should deserve being a chief I suppose it is probably the same 
thing in the Marshall Islands. 

Mr. Zackios. In the first round of negotiations on Kwajalein, 
we’ve had administration sit-ins, arrest of our own citizens and tra- 
ditional leaders. And those were issues that, you know — even sub- 
jects, things to issues of how land was dealt with. But it is a very 
sensitive issue. And as I said in response to your question yester- 
day, I think that the best thing for us is to continue to work with 
our people, particularly given the intricacies of land and finding 
resolution to a most important issue that will — a positive impact 
for the landowners as well as the people of the Marshall Islands. 

Mr. Faleomavaega. My only purpose in wanting to probe the 
issue isn’t so much as to cast any shadow or cloud in terms of what 
the Republic of the Marshall Islands is doing in reference to the 
residents of those that own lands in Kwajalein and other atolls. My 
only intent was to find what we, the United States Government, 
has failed to do in being as a help, rather than just sitting there 
doing nothing, at least trying to be as — at least in terms of — I just 
want to make sure that maybe we may have failed in our position 
in what we may have done in our dealings with the Republic of the 
Marshall Islands. That really is what I was trying to raise the 
issues and the questions that, maybe, if the shortcoming came as 
a result of our failure, I want to know about it. And that really is 
what I was trying to raise the questions and the issues of the 
Kwajalein atoll and the problems with the landowners. 

Mr. Zackios. Thank you very much, Mr. Chairman. That is 
much appreciated. As you know, when we went into the second 
rounds of negotiations on the compact, there were certain expiring 
provisions, one of which was not the military and defense relation- 
ship. But that was opened up for discussions. And through the 
process, the government — and involved the landowners in becoming 
a part of the negotiation process, particularly given that Kwajalein 
is an integral part of the Marshall Islands and is considered as a 
national asset to the Marshall Islands. So we had involved the 
landowners, the traditional leadership of Kwajalein in the negotia- 
tion process. During the negotiation process, we had agreed, as I 
indicated to you yesterday, an agreement on an eight-point pro- 
posal that we will submit to the U.S. Government in the negotia- 
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tion process outlining some of the agreements between the land- 
owners and government on what may be a way forward in terms 
of agreement. 

Obviously, the negotiations were in the government response. 
The U.S. Government response did not cover every aspect of that 
eight-point proposal. That lead to some of what is now being dis- 
puted with the landowners as to the conclusion of a land-use agree- 
ment. 

Mr. Faleomavaega. So, basically, the response from my govern- 
ment said it was nonnegotiable. 

Mr. Zackios. We got some responses, for example, in our request 
for a $19 million land-use compensation, the United States Govern- 
ment provided $15 million, plus $1.9 million on Kwajalein impact 
and $3.1 million on special needs. Obviously, the $19 million was 
a request by the landowners and agreed by the government in its 
submission that it would go directly to the landowners. But the re- 
sponse was $15 million will go directly as land payments to the 
landowners; $1.9 million as was indicated earlier in submission as 
development money to the Kwajalein people; and $3.1 million in 
special needs money to Ebeye and surrounding communities to ad- 
dress services that are being provided as a result of the impact of 
the United States presence on Kwajalein. 

Mr. Faleomavaega. So there was no arm twisting or anything 
on the part of my government saying, take it or leave it, right? You 
don’t have to respond to that, Mr. Minister. Dr. Gootnick, I want 
to thank you for the GAO study that was conducted, as I am quite 
sure that some of the results of your findings and recommenda- 
tions — as I am sure it is quite sobering in terms of, what can the 
Marshall Islands really do realistically in developing, just as we 
had raised earlier with Secretary Cohen, for economic private-sec- 
tor development? Noting with all the issues that you brought out, 
it is almost the most difficult situation. What is a possible option 
by way of solutions, increase the funding? Obviously for infrastruc- 
ture development alone, there is no way that you can conduct an 
infrastructure development, only $35 million, and that doesn’t even 
touch on education, doesn’t even touch on healthcare, doesn’t even 
touch on other basic needs, especially where these islands are sepa- 
rated far distances. Again, this is not like driving to Richmond, Vir- 
ginia, or some other State. You have to cross the oceans. I just 
wanted your thoughts on this. 

Dr. Gootnick. Mr. Chairman, I would not presume to suggest 
that there are easy answers that others simply haven’t observed 
yet. Let me mention a couple of things. First, on one level, in terms 
of strengthening the private sector, you need to promote your key 
industries. Tourism and fishing are the industries that are seen by 
the ADB and others to have the most potential. Particular aspects 
of tourism may have more potential than others. And while, again, 
not a solution, promoting those two key industries may assist the 
private sector. 

Mr. Faleomavaega. How do you view tourism when just about 
every island country is competing for the same industry, tourism? 
How do you compete against Fiji or Hawaii or Palau or even FSM? 
They are trying to do the same thing. Guam. 
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Dr. Gootnick. No question there is a pie that is divided up 
there. Now I will say that in the case of the Marshall Islands, pub- 
lic sector reform — increasing demand for public sector reform, cre- 
ating an environment that will allow business to develop is one 
thing that the Marshallese recognize they need to do but that re- 
quires political will and consensus and ultimately action on the 
part of the government to improve that climate. 

Let me mention one or two other things. Much has been dis- 
cussed about land here today. And I would also not presume to 
fully understand the cultural significance and dimensions of land. 
However, land is also a key asset. And without the ability to reg- 
ister and title land and use land as an asset there is going to be 
limited prospects for private sector ^owth. 

Thirdly, I think reducing the subsidies on State subsidized indus- 
tries, the copra production and others, may allow the private sector 
to develop. 

Fourthly, continued diligence in trying to keep the public sector 
from crowding out the private sector. If the public sector wages 
have doubled, that leaves less space for the private sector to de- 
velop. 

Mr. Faleomavaega. But can you understand and appreciate why 
most people would rather work for the government, because it is 
a stable form of employment? To venture out there to suggest that 
there are huge business opportunities out there, come on. Just 
about every island entity is faced with the same situation. 

Mr. Gootnick. I by no means disagree or again presume to have 
answers that others have not found. But I do want to suggest those 
things that at least from a rational standpoint would offer some op- 
tions. 

The last thing I would mention is remittances. One of the values 
of the health and education sector grants, to the extent that the 
Marshallese are able to foster better education and better health 
amongst their population, with the nonimmigrant status of 
Marshallese coming to the United States, while it is not a policy 
of the Marshallese Government to foster immigration, there cer- 
tainly is a clear path to immigration. And many nations in the Pa- 
cific are remitting significant sums of money. Your neighbor in 
Samoa, the remittances to Samoa are by all estimates larger than 
the value of compact assistance to the Marshallese at this point. So 
there are some options for bolstering remittance income that while 
not government policy, the sector grants may indeed assist with 
making that a possibility. 

Mr. Faleomavaega. Well, I know that most island nations don’t 
consider remittances as a policy. But the fact of the matter is that 
this has become a situation where anybody would want to leave the 
islands just to find opportunities elsewhere. You’re absolutely cor- 
rect. For the 12 million illegal immigrants that we have working 
here in this country, do you know how much they send in remit- 
tances to Latin America? Fifty-two billion dollars. The Philippines, 
approximately half a million Philippines are working all over the 
world illegally and add approximately $10 billion to $12 billion to 
the Philippine economy. And this is not just through the Pacific. It 
is that way throughout the Middle East. Jordan is one of the big- 
gest exports of Jordanians working all over the world, especially in 
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the Middle East. So it is not something just confined to the Mar- 
shall Islands. This is worldwide, with the exception maybe of our 
own country. But remittances definitely, and not just Western 
Samoa. It is true with Tonga; it is true with most other island na- 
tions. So if that is a cushion, a way to help bring in more income 
or by way of helping assist, or assisting families, I don’t see a prob- 
lem with it. You might say it is a safety valve. If there is no em- 
ployment in the islands, come to America. Maybe join the military. 
Even my own people do it for the same reasons. It is an economic 
interest. And that is the reality that we are faced with. It is a 
tough situation, and I am just trying to figure how it is possible. 
And you say that we will send them more money. That seems to 
be the quick cure. We always seem to say to remedy the situation, 
if you want to help send more money. But without any further de- 
velopment on how we could better utilize those resources they have 
and the resources that they need. 

My good friend from California. 

Ms. Watson. Thank you so much, Mr. Chairman. I want to 
thank our witnesses for their input and their patience. I am saying 
ditto to much that my chairman has said. But I was sitting here 
and reading through all the presentations and I really appreciate 
those who put their comments and their testimony in writing be- 
cause you give a history of the problem. And I am thinking. How 
do we improve the situation? Well, one of the problems I see is that 
we don’t have the kind of tourist attractions that somebody would 
get on a plane and fly 26-28 hours to go to. And we don’t have the 
beach fronts. Now, I was thinking maybe we ought to put golf 
courses on these islands. We have got to have something to attract 
people to come there. Then we have got to have a climate that will 
accept it. And I ran into a wall, much frustration. People would 
come to the islands with proposals but the consideration process 
went on and on and on and they went elsewhere. We didn’t get 
tourist ships down in those islands. Planes flew out of Micronesia 
twice a week. So it really is not set up for a tourist base. And I 
notice that in the islands where I was the growth of the economy 
only grew by 2 percent over those 2 years. 

So I would like to ask Mr. Gootnick and Mr. Zackios, what has 
been your growth pattern in your islands, what has been the 
amount of growth on an annual basis? 

Mr. Zackios. Economic growth has been stagnant in the Mar- 
shall Islands. 

Mr. Goodnick. Yes, I concur. Per capita GDP has been stagnant 
or declining slightly, is roughly, depending on the source of the es- 
timate, $2,000-$2,200 per year. 

Ms. Watson. The educational system was based on what we do 
here in the U.S., and after the 12th grade that was it, very few 
went on and they all use PELL Grants. And as I mentioned before, 
they come here and they go back. If they are not involved in farm- 
ing there was not much else. And the fishing industry, I know that 
Japan was coming in and so on. But we had a display by a biologist 
who said that after the experimentation with the atomic bombs, 
decades later they could see the ocean, the pattern moving down 
and the radioactive waves getting into the shell life. And there 
were more instances of cancer. And I am just wondering if you see 
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this as an actuality down in the islands closer to the equator, and 
if so, is fishing an industry that could sustain the population into 
the future? 

Mr. Zackios. Thank you. Congresswoman Watson. The maritime 
fishing industry has been one of our largest economic sustainers. 
I cannot speak to the issue of whether the effects of radiation have 
a direct impact on our fish resources, but it certainly has been one 
of our largest economic sustainers. And our fishery industry, in 
fact, is a leading industry providing for sources into our govern- 
ment resources and revenues. 

This year we will be completing the construction and operation 
of a loining plant that will begin employment of some 600 
Marshallese in Majuro. We have a multilateral agreement, as some 
other Pacific Island countries have with the United States that 
generates $18 million in that agreement. That gives money to the 
membership. And we have bilaterals with Japan and other distant- 
water fishing nations. Within the region we have established a 
tuna commission, which is a management and conservation organi- 
zation that the Marshall Islands is a part of. 

Ms. Watson. Do you feel that your fishing industry will be suffi- 
cient, let’s say, throughout the next 3 to 4 decades to sustain the 
population in the Marshalls? 

Mr. Zackios. Well, there have been questions of over fishing. 
And that is one of the things that we are certainly looking at as 
part of the tuna commission management regime. But fishing still 
poses a great potential for the Marshall Islands in the near to me- 
dium term. 

Ms. Watson. Let me ask this about your handicrafts and so on — 
I notice that down in these islands the handicraft industry was 
something that people did and enjoyed doing. But I didn’t see much 
push out beyond the islands. Is that an area, is that a business 
that you think could be enhanced? 

Mr. Zackios. That is very true. Madam Congresswoman. I think 
this is an industry that can be developed. I think the Marshallese 
are very good in producing handicrafts. And they are one of the 
most unique. They produce unique handicrafts I think among peo- 
ple in the world. Particularly some of our purses. The bikini bag 
is a very popular handicraft that has been made in the Marshall 
Islands, including other handicrafts, and I think this is an industry 
that we can develop. Obviously, we have started growing out, but 
it is still small, and it is an industry that we can certainly work 
into. 

Ms. Watson. What about shells for buttons on fashion garments? 

Mr. Zackios. Some years ago we had developed a button manu- 
facturing factory. 

Ms. Watson. That is why I asked that question, because I know 
the history of that. Let me ask Dr. Gootnick, and this will be my 
last question. Mr. Chairman, I do have an appointment waiting. I 
know you have completed a report, but as you look out into the fu- 
ture in all of the FAS area, what do you see are the businesses that 
could support and sustain and bring prosperity to the people of the 
islands? Have you done a study looking out to the future? 

Mr. Gootnick. Thank you. I would say that in the work that we 
have done, and the chairman will hold a very timely hearing to- 
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morrow on Vanuatu as an example of a country that similarly re- 
lies on agriculture and tourism as the potential growth industries 
and sources of private sector revenue. As you look out into the fu- 
ture I think it is important also to note that this declining grant 
assistance over time will be an important feature as the amended 
compacts carry through to 2023. As I mentioned in my statement, 
per capita grant assistance at this point is approximately $600 per 
capita. Grant assistance by the end of the compact is likely to be, 
based on our projections, approximately $300 per capita. There is 
going to need to be activities that compensate for that loss of in- 
come if overall standard of livings are going to be preserved. 

Ms. Watson. Didn’t they sell their call letters to television, TV? 
I think they did, and they got a healthy sum. I really would like 
to see us take an in-depth look in all of the FAS and see if we could 
do a study, Mr. Chairman, or a study could be done that would 
project into the future. Because I just don’t see the situation get- 
ting any better. And I found that in these islands that they were 
so culture bound that looking into the future was something most 
people did not do. It was a day-to-day thing. And I think that as 
we start looking at these compacts we need to suggest, we need to 
come up with a scientific base of how we could assist in improving 
the business climate. And I don’t know what the businesses will be. 
So I think this would be something that we ought to study, taking 
into consideration their history, their cultural patterns, their belief 
systems and see what would inspire the people, and if there are 
private sector businesses that would come in and invest in these 
islands and which ones would want to come in and which ones 
would you project to be successful. And this is something I just 
throw out there out of a sense of frustration. 

Mr. Faleomavaega. Will the gentlelady yield? 

Ms. Watson. Please. 

Mr. Faleomavaega. As I recall, when we first enacted these 
compacts of free association we made such a big deal that for the 
first 15 years we are going to give $2 billion to these Micronesian 
entities and to think that this is really going to solve all the prob- 
lems that they had, not realizing that these islands never had 
schools, never had health facilities. The most fundamental and the 
most basic infrastructures, they didn’t even have it. And then after 
the first 15 years we became so demanding that they need to do 
this, they need to do that and expect them overnight in the 15-year 
period that they are going to catch up to the 20th century, which 
was totally unrealistic to think that $2 billion is going to solve the 
problems. In fact, it barely scratched the surface, as far as I am 
concerned. 

So this is the mindset it seems that many of our colleagues here 
in the Congress has, even in the Federal Government for that mat- 
ter, to make these demands and expectations from these island 
communities and not realizing that they are at least 50 years be- 
hind on any of these basic infrastructure developments. So when 
you talk about schools, when you talk about health care facilities, 
the most basic, they had to start with ground zero to try to build 
this kind of a thing. And this is merely after the first 15 years. 

So I think that this is something that we ought to look at very 
closely, and then I definitely want to look forward to working with 
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the gentlelady from California. We are going to be instituting sev- 
eral requests, not only from the General Accounting Office, also to 
make actual site visits and even hold field hearings. I think the 
people in Micronesia deserve this kind of attention. It has been 
long overdue. And I really want to thank the gentlelady for her in- 
terest and look forward to working with her and addressing some 
of these serious issues affecting our friends, especially from the 
Marshall Islands. 

Thank you. Mr. Zackios and Dr. Gootnick, again, thank you so 
much for coming. 

We have a good number of witnesses that will be testifying this 
afternoon. If I could call now the Honorable Senator Tony de Brum; 
Senator Abacca Anjain-Maddison; Senator Hiroshi Yamamura; 
Senator Jack Ading; Mr. James Plasman, the chairman of the Mar- 
shall Islands Nuclear Claims Tribunal; and Mr. Jonathan Weisgall, 
my good friend Jonathan Weisgall, legal counsel to the People of 
the Bikini Atoll. 

Without objection, all these statements of these witnesses will be 
made part of the record, and any other extraneous materials or 
items that they want to include in this record. And again, I want 
to thank our witnesses for making this long trip in coming all the 
way to Washington, DC. I sincerely hope that in the coming weeks 
and months that we will reverse the course and have us come to 
your respective islands, and hopefully to conduct not only meetings 
by field hearings, as it is our express desire to work with the lead- 
ers and the people of the Marshall Islands to address some of the 
issues that has been festering now for how many years. And I 
think part of that too has been the failure of this government to 
address and to work closely with our good friends and the leaders 
of the Marshall Islands and see what we can do to help. If I could 
have Senator Tony de Brum, please, your statement. 

STATEMENT OF THE HONORABLE TONY DE BRUM, SENATOR, 
REPUBLIC OF THE MARSHALL ISLANDS 

Mr. DE Brum. Thank you, Mr. Chairman. With me today rep- 
resenting the people of Kwajalein are Iroij Senator Christopher 
Loeak, chairman of the Kwajalein Leadership Group and Senator 
Jeban Riklon, my fellow Senator from Kwajalein. We bring you 
greetings and best wishes from Iroijlaplap Imata Kabua, Iroijlaplap 
Anjua Loeak, Iroij Senator Michael Kabua and the elders and peo- 
ple of Kwajalein. 

The importance of Kwajalein to the relationship between our 
counties is well known to this committee. As allies and good friends 
of the United States from the ending years of World War II, the 
people of Kwajalein have been called upon to support the require- 
ments of the Armed Forces of the United States by providing their 
atoll, first as a naval air station, then as a support base for the 
testing of nuclear weapons. To this day Kwajalein remains one of 
America’s foremost facilities where the most modern developments 
in missile defense technology are developed and tested at the Ron- 
ald Reagan Test Site. 

When the Compact of Free Association went into effect in 1986, 
a concurrent Military Use and Operating Rights Agreement, 
MUORA, covering the usage of Kwajalein also took effect. Under 
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that arrangement a prerequisite Land Use Agreement, or LUA, 
was entered into between the people of Kwajalein and the Marshall 
Islands Government, RMI. Under the LUA, the people of Kwajalein 
allowed the use of their atoll by the U.S. Armed Forces for a period 
of 30 years commencing in 1986. The LUA provided for, among 
other things, lease payments and impact programs for the benefit 
of the people whose lands were being used and who had to be reset- 
tled on Ebeye, a small island located close to the base where the 
labor camp for the Kwajalein Test Site is situated. It also dis- 
missed lawsuits then pending and expedited the clearing of lands 
that people had previously occupied in protest. 

After the first 15 years of the compact relationship, the Govern- 
ment of the United States and the RMI negotiated to put into effect 
a second or an amended compact, better known in the islands as 
Compact 11. The Congress enacted this compact in 2003 with over- 
whelming support from the administration, which assumed that 
the provisions for the use of Kwajalein beyond 2016 and into 2086 
would be validated. Prior to the signing of this agreement with the 
United States the RMI representatives presented the proposal to 
the leadership of Kwajalein. It was rejected out of hand. And the 
reasons therefore were respectfully presented to the RMI Govern- 
ment. The RMI nevertheless signed a new compact promising to 
deliver Kwajalein prior to the election of 2003. To this date the 
RMI has not moved any closer to “delivering Kwajalein in spite of 
promises to do so.” 

Mr. Chairman, it is not fair to say that this is an internal matter 
for the Government of the Marshall Islands to deal with because 
the United States set the terms of that agreement so the RMI 
would get the land. And now because land is not available we are 
running into problems in Ebeye and the communities there close 
by. While in the view of the RMI it has secured adequate funding 
under Compact II to provide for the public needs of Kwajalein, the 
delivery of these services has been severely curtailed since 2003. 
Kwajalein will not accept funds under Compact II which may re- 
sult in RMI or the United States, assuming landowner de facto ap- 
proval of a yet to be negotiated Land Use Agreement of one that 
is not existent. 

The RMI is withholding full support of governmental services to 
provide the people of Kwajalein, to pressure the people of Kwaja- 
lein to agree to a new LUA. The people of Kwajalein pay taxes and 
expect their due share from the government. But the government 
takes the position that only those funds provided in the Compact 
II are available for use to provide public services in Ebeye. 

In fact, RMI’s use of some of these funds without the approval 
of the people of Kwajalein has raised questions about a possible 
breach of the 1986 Land Use Agreement. All attempts prior to this 
to bring this matter to the United State Government’s attention 
have been waved away by the excuse that this is an internal mat- 
ter, as you heard also today, Mr. Chairman. 

The agreement involves three parties, as was the original one. 
The original one was incorporated and was a mirror of Compact I 
as part and parcel of that agreement. The people of Kwajalein will 
have satisfied themselves waiting for a 5-year period that the com- 
pact requires for an evaluation of the relationship in a report by 
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the President of the United States as to whether Kwajalein is need- 
ed further or what the solution might be to this impasse. 

The people of Kwajalein have not accepted any additional pay- 
ment for the lease and are receiving basically what they were of- 
fered and received in 1986 if it had not been for this serious prob- 
lem with Ebeye. The problems of overpopulation and failure of in- 
frastructure on Ebeye have been well known for years. Population 
densities unmatched anywhere in the Pacific, Ebeye was called the 
slum of the Pacific, suicide capital and other names less com- 
plimentary. Electricity and water woes still plague the community. 
Sanitation and sewage issues constitute health hazards which the 
under funded local government cannot handle. There exists a 
memorandum of agreement between the RMI and the local govern- 
ment to provide certain local services. Eunds for this agreement to 
fund this agreement have not been forthcoming for the past 3 fiscal 
years. 

We believe that to begin to resolve the problems of Kwajalein one 
must integrate the community once more. The separation of the 
Marshallese population from our American friends is a vestigial 
remnant of the unenlightened policies of the 1940s and 1950s. It 
does not fit into today’s world. Integrating the power, water and 
communication system, the building of a land connection between 
Ebeye and Kwajalein, in other words, expanding Ebeye southward, 
not northward, would be a good step in the right direction. Housing 
and schools also are badly needed. But good planning must focus 
on integrating public service and avoid wasteful duplication of ef- 
fort, especially in power and water generation. 

We are ready to begin to work on these issues, Mr. Chairman, 
with the military officials on Kwajalein. But Congress must encour- 
age the parties to begin meaningful dialogue, and it is necessary 
to begin with the United States Government. Mr. Chairman, your 
committee is considering legislation to help resolve some compel- 
ling issues pertaining to the compact relationship. Kwajalein, it has 
been said at this table today, is to be probably the most important 
component in that relationship and it should not be left out of the 
loop. 

We cordially invite your committee to Kwajalein to discuss these 
matters with the most directly affected people and all other stake- 
holders. A hearing on Ebeye may be just what we need to extract 
ourselves from this difficult impasse confronting us, the Marshall 
Islands Government and the United States of America. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. de Brum follows:] 

Prepared Statement of the Honorable Tony de Brum, Senator, Republic of 

THE Marshall Islands 

Thank you, Mr. Chairman for inviting us to this hearing. With me today, rep- 
resenting the people of Kwajalein are Iroij Senator Christopher Loeak, Chairman 
of the Kwajalein Leadership Group and Senator Jehan Riklon, my fellow Senator 
from Kwajalein. We bring you greetings and best wishes from Iroijlaplap Imata 
Kabua, Iroijlaplap Anjua Loeak, Iroij Senator Michael Kabua and the elders and 
people of Kwajalein. 

The importance of Kwajalein to the relationship between our countries is well 
known to this committee. As allies and good friends of America from the ending 
years of World War II, the people of Kwajalien have been called upon to support 
the requirements of the United States Armed Forces by providing their atoll, first 
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as a naval air station, then as the support base for the testing of nuclear weapons, 
and as a missile test site. To this day, Kwajalein remains one of America’s foremost 
facilities where the most modern advancements in missile defense technology are 
developed and tested at the Ronald Reagan Test Site. No Micronesian community 
has been more closely tied to American military interests in the former Trust Terri- 
tory than the people of Kwajalein. 

When the Compact of Free Association went into effect in 1986, a concurrent Mili- 
tary Use and Operating Rights Agreement (MUORA) covering the usage of Kwaja- 
lein also took effect. Under that arrangement, a prerequisite Land Use A^eement 
(LUA) was entered into between the people of Kwajalein and the Marshall Islands 
Government (RMI). Under the LUA, the people of Kwajalein agreed to allow the use 
of their atoll by the US Armed Forces for a period of 30 years commencing in 1986 
and ending in 2016. The LUA provided for, among other things, lease payments and 
impact programs for the benefit of the people whose lands were being used and who 
had to he resettled on Ebeye, a small island located close to base, where the labor 
camp for the Kwajalein Test Site is situated. It also dismissed lawsuits then pend- 
ing and expedited the clearing of lands the people had previously occupied in pro- 
test. It, along with two other Interim Use Agreements, was incorporated with the 
MUORA as the agreement package providing for use of Kwajalein. 

The problems of overpopulation and the failures of the social infrastructure on 
Ebeye have been well known throughout the years. With population densities un- 
matched anywhere in the Pacific, Ebeye was called the “slum of the Pacific,” “the 
suicide capital of the Pacific Islands,” and other names less complimentary. Efforts 
to alleviate these problems enjoyed brief success but very quickly deteriorated back 
to levels which have recently raised fears of a severe humanitarian crisis. In the 
meantime, the problems to overcrowding continue with citizens from islands 
throughout the Marshalls and Micronesia seeking shelter on Ebeye while working 
on Kwajalein. 

Electricity and water woes still plague the community. Sanitation and sewerage 
issues constitute health hazards that the under funded local government cannot 
handle. A recent government study reports that fully 25% of the student population 
of Ebeye fails to attend school each day for one reason or another, including lack 
of water to bathe, or electricity to cook food. As we speak, because of Exxon Mobil’s 
recent abrupt withdrawal from Ebeye, there is a fuel shortage on island aggravating 
this problem and already impacting the ability of the indigenous labor force to ac- 
cess the military facilities on Kwajalein. Additionally, there are health problems 
which may adversely affect the operation of the base. Immediate attention is re- 
quired to avoid further deterioration of an already intolerable situation. 

One concept that was offered for mitigation of the problems of Ebeye was the con- 
struction of a road to link up the nearby islands to the north thereby expanding 
the land area available for housing. The fifty six acres on Ebeye are simply not ade- 
quate to house the over 16,000 people estimated to be living there. Unfortunately, 
this has not had the impact that was hoped for. While schools were built on nearby 
Gugeegu to help accommodate the children of Ebeye, now transportation to those 
schools has become a problem. 

In 2006, the leadership of Kwajalein requested the RMI to declare a state of emer- 
gency for Kwajalein. It was their hope that this would help generate the necessary 
funds to alleviate power and water problems and prevent a worsening of the situa- 
tion there. The RMI responded that it would not do so because funds which have 
been set aside in the Compact, as amended, are adequate to cover the needs of 
Ebeye. Therein lies the problem. 

After the first fifteen years of the Compact of Free Association relationship, the 
Government of the United States and the Government of the Marshall Islands nego- 
tiated and put into effect an amended Compact, popularly known in the islands as 
Compact 11. The Congress enacted Compact II with overwhelming support from the 
Administration. The Defense Department was pleased with what it viewed as a 
commitment from the Marshall Islands Government extending the use of Kwajalein 
from 2016 to 2086. Article X (3) of the new MUORA states, “This agreement shall 
remain in effect until the end of Fiscal Year 2066.” There are also provisions for 
further extension until 2086. 

Prior to signing this agreement with the United States, the RMI representatives 
presented the proposal to the leadership of Kwajalein. It was rejected out of hand 
and reasons therefore were respectfully presented to the RMI government. The RMI 
nevertheless signed the new Compact and it was enacted by Congress. The Depart- 
ment of Defense was satisfied that written assurances from the RMI that they 
would “deliver Kwajalein,” were sufficient to warrant support of Compact II. This 
was in 2003. To date, the RMI has not moved any closer to “delivering Kwajalein” 
in spite of promises to do so before the elections of 2003 and again before the elec- 
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tions of 2007 due in November. In the meantime the Kwajalein situation deterio- 
rates. Both the Commanding Officer on the Kwajalein facilities (USAKA), and the 
United States Ambassador to the Marshall Islands have expressed grave concern 
about the looming humanitarian crisis in Kwajalein. 

When the MUORA under Compact I was negotiated, it was with the caveat that 
it would not be signed unless the prerequisite Land Use Agreement was reached be- 
tween the RMI and the people of Kwajalein. Under the Constitution of the Marshall 
Islands, this is a requirement because the Marshall Islands Government does not 
own any land at all. This time around, the RMI agreed to a new MUORA under 
Compact II without the necessary changes to the Land Use Agreement which can 
only be amended by mutual consent. As a result the RMI promised the use of Kwaj- 
alein until 2086 when it only has rights to do that until 2016. The people of Kwaja- 
lein have pledged to honor their commitment until 2016. 

While in the view of the RMI, it has secured adequate funding under Compact 
II to provide for the public needs of the Kwajalein community, the delivery of these 
services is a dilemma that has proven difficult to overcome. Kwajalein will not ac- 
cept funds under Compact II which may result in RMI assuming landowner defacto 
approval of a yet to be negotiated Land Use Agreement. That is why Kwajalein is 
still being paid at rates established in Compact I, under the Land Use Agreement 
which came into effect in 1986. The RMI, with encouragement from the United 
States Government, is withholding full support of governmental services to pressure 
the people of Kwajalein to agree to a new LUA even though they have stated un- 
equivocally their opposition to an extension under the terms proposed. The people 
of Kwajalein pay taxes and expect their due share of the Marshall Islands General 
Fund for provision of public services. The RMI takes the position that funds pro- 
vided under Compact II, especially impact funds and special needs funds earmarked 
for Ebeye and Kwajalein communities, are the only funds it has for this purpose. 
In fact, RMTs use of some of these funds without the approval of the People of 
Kwajalein has raised questions about a possible breach of the 1986 LUA, the docu- 
ment which provides the only legitimate access to Kwajalein that the United States 
Army enjoys. What we have here is an impasse of constitutional proportions. 

while it has become obvious that no resolution is available to RMI in the foresee- 
able future, all attempts by the Kwajalein people to bring this to the attention of 
the American government have been waived off by the argument that the Compact 
is a government to government agreement and the problem with Kwajalein is an 
internal one for the RMI. We submit this is not so. The need for Kwajalein is an 
American issue and marginalizing the people with the power to meaningfully con- 
sider that requirement is misguided and counterproductive. The stand off does not 
only affect the provision of governmental services and long term infrastructure 
plans for the RMI, but it also adversely affects long term planning on the part of 
the Unites States with respect to its Kwajalein facilities. It is not strictly an inter- 
nal issue for the Marshallese people. 

Recently, during joint discussions about Kwajalein matters, the United States an- 
nounced plans for the development of fiber optic communication capacities in Kwaja- 
lein. Likewise, in view of worsening outlooks on energy sources, the military has ex- 
pressed interest in developing alternate energy facilities in Kwajalein including the 
introduction of Ocean Thermal Energy Conversion (OTEC) technology. The people 
of Kwajalein have been supportive of these plans and, for this reason, are deeply 
appreciative of Rep. Faleomavaega’s recent introduction of two important bills that 
will facilitate the installation of OTEC at Kwajalein, HR 2838 and HR 3105. Any 
innovative proposal to make electricity and water more affordable in Kwajalein is 
of vital importance to us. Mr. Chairman, we will forever be grateful to you for your 
interest and support for our efforts to realize these developments. We have infor- 
mally expressed our willingness to be good partners in these plans but until the 
larger issues of life beyond 2016 are resolved, it is difficult for anyone to get serious 
about fixing the problems of Kwajalein today. We still stand by our commitment to 
respect our Land Use Agreement and all that it stands for and we expect no less 
from our American allies. 

One way to begin to resolve the problems of Kwajalein is to integrate the commu- 
nity once more. The separation of the Marshallese population from our American 
friends is a vestigial remnant of the unenlightened policies of the forties and fifties. 
It does not fit in today’s world. Integrating the power, water, and communication 
systems, the building of a land connection between Ebeye and Kwajalein, repair of 
the Gugeegu road are but a few ideas which will result in immediate improvement. 
Housing, schools and other social infrastructure are badly needed as well. But good 
planning must focus on integrating public service and avoid wasteful duplication of 
effort in public services. Also, Congress must encourage the parties to begin mean- 
ingful dialogue and this must necessarily begin with the United States government. 
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The RMI is caught in the middle of a problem where it has neither right nor capac- 
ity to offer the other two parties a solution to the impasse. No one can argue that 
perpetuating the current situation on Kwajalein is conducive to a successful long 
term relationship. 

Mr. Chairman, your committee is considering legislation to help resolve some com- 
pelling issues pertaining to the Compact relationship. Kwajalein, being probably the 
most important component in the relationship, should not be left out of the loop. 
We respectfully invite your committee to Kwajalein to discuss these matters with 
those people most directly affected. Almost forty years have passed since your first 
visit to Ebeye, with the late Representative Patsy Mink. The people of Kwajalein 
appreciate the care and concern for them which you have demonstrated in your 
many years in Congress. A hearing on Ebeye may be just what we need to extract 
ourselves from this difficult impasse confronting us, the Marshall Islands Govern- 
ment, and the United States of America. 

Thank you, Mr. Chairman. 

Mr. Faleomavaega. Thank you, Senator. Our next witness, Sen- 
ator Maddison, welcome. Good to see you. 

STATEMENT OF THE HONORABLE ABACCA ANJAIN- 
MADDISON, SENATOR, REPUBLIC OF THE MARSHALL ISLANDS 

Ms. Anjain-Maddison. Mr. Chairman, please allow me to extend 
my greetings on hehalf of the people of my island to you and the 
members of the subcommittee. In addition to my own statement, I 
would like to submit a written statement by Rongelap Mayor 
James Matayoshi for the record. 

Mr. Faleomavaega. Without objection, it will be made part of 
the record. 

Ms. Anjain-Maddison. I also want to recognize the presence of 
Rongelap Councilman Norio Kebenli and Kwajalein Senator Jeban 
Riklon, who are living survivors endured in the 1954 BRAVO dis- 
aster that exposed the people of Rongelap to high level radiation. 
Last but not least, our high chief Iroij Christopher Loeak. 

Mr. Chairman, I have the honor of serving as a Senator in the 
Marshall Islands Parliament on behalf of the people of Rongelap. 
My father. Senator Jeton Anjain, also represented Rongelap in our 
national legislature. On a personal note, Mr. Chairman, let me say 
that my father always regarded you as a friend of his and a friend 
of the Marshall Islands. My father had a vision of a future in which 
the United States and the world treated all people with respect and 
justice. He also had a vision of the Marshall Islands as a partner 
with the United States and the rest of the world in seeking peace 
and international security. 

The partnership defined by the compact negotiated by the 
Reagan administration was approved by Congress with over- 
whelming partisan support in 1985. The first 15-year compact was 
not perfect, but it was better than continuing the U.N. Trusteeship. 
The RMI became a nation, achieved full democracy and more eco- 
nomic development and received more compensation for use of 
Kwajalein by the United States Army and for nuclear testing 
claims than we would have under trusteeship. 

However, we expected the second compact to be more perfect 
than the first, not less. Instead, the RMI had no leverage as the 
time for negotiations approached due to forces we could not control. 
The U.S. lost focus on the long-term U.S. interest in the success of 
the new compact and the negotiations were not managed by the 
U.S. at a high level. This became even worse because of the na- 
tional emergency and war following the 9/11 attacks on America. 
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Debating about why this happened accomplishes nothing. Showing 
the U.S. what is wrong with the compact and asking for improve- 
ments that are in the U.S. interest is a better way. 

We all know there are real problems with the new compact, from 
the loss of postal services to the total U.S. denial of changed cir- 
cumstances concerning nuclear claims. We were told this was going 
to be the important hearing in the history of U.S. policy on the nu- 
clear claims. This raised expectations very high. So I hope this 
briefing will result in something real, something fair and some- 
thing that improves the compact so it is not a failure. 

One thing for sure, any improvements to the compact must in- 
clude a renewed commitment by DOE to meeting the health and 
safety needs of the nuclear test survivors and the funding for the 
section 177 health care program. 

In Congress and the U.S. courts we are seeking justice and fair 
compensation through the U.S. legal and political process. No one 
who knows the facts can really believe there were no changed cir- 
cumstances or that the compensation paid so far is adequate. And 
the U.S. is too great a nation to hide behind the cruel argument 
that there is nothing else that the U.S. can do. 

Since the lawyers will speak about the legal cases, I will not offer 
any argument about this in the short time I am allowed. Instead, 
I will just offer a prayer that this meeting leads to something real 
that makes the compact a success for America and the RMI. 

In conclusion, let me take you back, Mr. Chairman, to the last 
codel you were in several years ago to the Marshall Islands. You 
met with a group of ladies from the Rongelap community. They 
were not just any ladies. They were the survivors of BRAVO shot. 
And they were so hopeful to have seen and met the congressional 
delegation. Well, allow me to inform you, Mr. Chairman, that al- 
most all of those ladies have passed away. And it is only what, 3, 
4 years ago. The point I am trying to say, Mr. Chairman, is no 
more delays. Please let not any more deaths occur before justice is 
served. We all know, and the whole world knows, that this great 
nation of the United States has moral obligations to fulfill. This is 
the time, Mr. Chairman, this is the time. Thank you. 

[The prepared statement of Ms. Anjain-Maddison follows:] 

Prepared Statement of the Honorable Abacca Anjain-Maddison, Senator, 
Republic of the Marshall Islands 

Mr. Chairman, please allow me to extend my greetings on behalf of the people 
of my islands to you and the members of the subcommittee. In addition to my own 
statement I would like to submit a written statement by Rongelap Mayor James 
Matayoshi for the record. I also want to recognize the presence of Rongelap Council- 
man Norio Kebenli, who is a living survivor of the 1954 BRAVO test disaster that 
exposed the people of Rongelap to high level radiation. 

Mr. Chairman, I have the honor of serving as a Senator in the Marshall Islands 
Parliament on behalf of the people of Roneglap. My father, Senator Jeton Anjain, 
also represented Rongelap in our national legislature, and on a personal note, Mr. 
Chairman, let me say that my father always regarded you as a friend of his and 
a friend of the Marshall Islands. 

My father had a vision of a future in which the United States and the world treat- 
ed our people with respect and justice. He also had a vision of the Marshall Islands 
as a partner with the U.S. and the rest of the world in seeking peace and inter- 
national security. 

The partnership defined by the Compact negotiated by the Reagan Administration 
was approved by Congress with overwhelming bipartisan support in 1985. The first 
15 year compact was not perfect, but it was better than continuing the U.N. trustee- 
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ship. The RMI became a nation, achieved full democracy, and more economic devel- 
opment, and received more compensation for use of Kwajalein by the U.S. Army and 
for nuclear testing claims, than we would have under trusteeship. 

However, we expected the second compact to be more perfect than the first, not 
less. Instead, the RMI had no leverage as the time for negotiations approached, but 
this was beyond our control. The U.S. lost focus on the long term U.S. interests in 
the success of the new compact, and the negotiations were managed at a very low 
level. This became even worse because of the national emergency and war following 
the 9/11 attacks on America. 

Debating about why this happened accomplishes nothing. Showing the U.S. what 
is wrong with the compact and asking for improvements that are in the U.S. inter- 
est is a better way. We all know there are real problems with the new compact, from 
the loss of postal services to the total U.S. denial of changed circumstances con- 
cerning nuclear claims. 

We were told this was going to be the important hearing in the history of U.S. 
policy on nuclear claims. This raised expectations very high. So I hope this briefing 
will result in something real, something fair and something that improves the com- 
pact so it is not a failure. One thing for sure, any improvements to the Compact 
must include a renewed commitment by DOE to meeting the health and safety 
needs of the nuclear test survivors, and funding for the Section 177 health care pro- 
gram. 

In Congress and the U.S. courts we are seeking justice and fair compensation 
through the U.S. legal and political process. No one who knows the facts can really 
believe there were no changed circumstances, or that the compensation paid so far 
is adequate. The U.S. is too great a nation to hide behind the cruel argument that 
there is nothing else the U.S. can do. 

Since the lawyers will speak about the legal cases, I will not offer any argument 
about this in the short time I am allowed. Instead, I will just offer a prayer that 
this meeting leads to something real that makes the compact a success for America 
and the RMI. 

Thank you. 

Mr. Faleomavaega. Thank you very much. Senator Yamamura. 

STATEMENT OF THE HONORABLE HIROSHI YAMAMURA, 
SENATOR, REPUBLIC OF THE MARSHALL ISLANDS 

Mr. Yamamura. Thank you. Chairman Faleomavaega, distin- 
guished members of the committee, ladies and gentlemen, good 
afternoon. Here today Mr. Chairman with me is Honorable George 
Sullivan from Utrok Atoll, our legal counsels, John Mesick and 
Alex Mason, and our special assistant to the Utrok community, 
Pete Givich, who is residing here in Washington, DC. 

I am here to share with you the painful story of the Utrok and 
the nuclear testing program. The impact of nuclear testing upon 
the people of Utrok has been devastating. The lives of our people 
have been forever changed by the lingering radiation which 
poisoned U.S.’ and our islands. Utrok was downwind of the nuclear 
tests. Fallout from the tests exposed our people to two levels of ra- 
diation several thousand times greater than that permitted in the 
United States under current EPA regulations. The results were 
tragic. An epidemic of cancer, thyroid disease, birth defects and 
other illnesses swept through Utrok. Not one family on Utrok has 
escaped the terrible consequences of the bomb, including my moth- 
er and my grandfather who died of cancer. In the wake of the bomb 
the number of stillbirths and miscarriages skyrocketed on Utrok 
Atoll. Before the bomb only three stillbirths and one miscarriage 
were reported on Utrok. After the testing the number jumped to 41 
stillbirths and 51 miscarriages. 

One resident, Bella Compoj, stated after our return to Utrok, 
Nerik gave birth to something like intestines of a turtle, which was 
very sticky like a jellyfish. This never happened before the bomb. 
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The nightmare of severely deformed babies is not yet over on 
Utrok. In 2005, if you would recall, Mr. Chairman, you showed 
those photos before the committee, in 2005 five babies were born 
with terrible mutations such as swollen heads, no ears and other 
malformations. All of these children died within a month of their 
birth. Behind closed doors the danger of future exposure was recog- 
nized. 

In 1956, a classified meeting of the Atomic Energy Commission 
Advisory Committee on Biology and Medicine, a highly respected 
United States scientist said LJtrok was the most contaminated 
place in the world, and it will be very interesting to go back and 
get good environmental data and determine what isotopes are in- 
volved just to get a measure of human uptake when people live in 
a contaminated environment. 

Today the members of the Utrok communities seek remediation 
for what was done to them and their lands. First, we need a com- 
prehensive cleanup of Utrok Atoll to reduce levels of radioactivity 
to as low as reasonably achievable. Recent whole body counting 
data has proven that the people of Utrok are still being exposed to 
radioactive fallout. The elimination of this lingering exposure is a 
moral imperative and can be accomplished at the total of approxi- 
mately $5 million. 

Second, the whole body counter operated by the U.S. Department 
of Energy should be relocated to Utrok Atoll. At present the whole 
body counter facility is located on Majuro Atoll. People living on 
Utrok must fly to Majuro at their own expense. This is very costly. 
Majuro airfare is $300 and people must stay 7 days as flights are 
only once a week. 

Third, a single comprehensive monitoring and treatment pro- 
gram for all the people of Utrok is necessary. At present two sepa- 
rate inadequate medical programs are in existence. The first pro- 
gram, administered by the Department of Energy, only caters to a 
small portion of the population. In addition, this program only cov- 
ers so-called radiogenic illnesses. This leaves patients with the be- 
lief that the program is just an extension of early medical research 
work done on them in the past. And it is not really designed to 
meet their health care needs. 

A second health care program, the 177 health care, is seriously 
under funded. It does not have the capability of the addressing the 
many medical problems stemming from radiation exposure. 

Finally, Mr. Chairman, we seek settlement of our nuclear claims 
tribunal award issued on December 15, 2006. This multi-million 
dollar award was based on U.S. law. At present nothing has been 
paid on this claim. As with American claimants, the people of 
Utrok deserve to be compensated for their legally determined 
losses. And, Mr. Chairman, I got an additional exhibit here that 
maybe if I maybe submit it later on as a part of my written state- 
ment. 

[The prepared statement of Mr. Yamamura follows:] 

Prepared Statement of the Honorable Hiroshi Yamamura, Senator, Republic 
OF the Marshall Islands 

The impact of Nuclear Testing upon the people of Utrok has been devastating. 
The lingering radiation, which poisoned us and our lands, has forever changed the 
lives of our people in the wake of America’s atomic tests. 



80 


The lands of Utrok and neighboring atolls such as Wotje, were ‘downwind’ of the 
test sites. Deadly radioactive ash from bombs ignited on the nearby Pacific Proving 
Grounds blanketed Utrok and Wotje. Our people were exposed to levels of radiation 
several thousand times greater than levels permitted in the United States under 
current Environmental Protection Agency regulations. The result was tragic. An epi- 
demic of cancer, thyroid disease, birth defects and other health related complications 
swept through Utrok and other communities. Not one family on Utrok has escaped 
the terrible consequences of the bomb. Many families have lost one or more mem- 
bers to cancer. The exposure to radiation in conjunction with the neglect from the 
United States has taken its toll. Today there are less then 10 people over the age 
of 60 still alive on Utrok. Those elders know first hand the terrible effects of radi- 
ation. They can tell stories of loved ones, neighbors, and friends who have died an 
extremely painful death due to cancer. They recall babies born hideously mutated 
by radiation. They experienced first hand the fear and dread of knowing that their 
entire community had been exposed to high doses of radiation, which in the 
Marshallese language is simply known as “poison.” 

In the wake of the bomb the number of stillbirths and miscarriages skyrocketed 
on Utrok. Before the bomb, only 3 stillbirths and miscarriages were reported on 
Utrok. After the testing, that number jumped to 56. 

Bella Compoj, a woman from Utrok, described the dreadful mutations of the 
bomb: 

“I recall seeing a woman named LiBila after our return and her skin looked 
as if someone had poured scalding water over her body, and she was in great 
pain until she died a few years after “the bomb.” LiBila had a son two years 
after ‘the bomb’ who died a few months after birth, and I remember that his 
feet were quite swollen and his body was burning — the Atomic Energy Commis- 
sion doctors said he died because of the “poison.” Also, after our return to 
Utrok, Nerik gave birth to something like the intestines of a turtle, which was 
very sticky like a jellyfish. This was quite new for the women here, and this 
never happened before the bomb.” 

Women on Utrok continue to have severely deformed babies. In 2005, five babies 
were born with terrible mutations, such as swollen heads, no ears, and other mal- 
formations. All of these children died within weeks of their birth. 

It is difficult to believe that those responsible for the nuclear tests believed Utrok 
was a safe place to live when they sent the people back to their atoll in 1954. 

Behind closed doors, the danger of future exposure was recognized by scientists 
of the Atomic Energy Commission Health and Safety Laboratory. In 1956, at a clas- 
sified meeting of the Atomic Energy Commission Advisory Committee on Biology 
and Medicine a highly respected U.S. scientist said Utrok was “the most contami- 
nated place in the world . . .” and “it will be very interesting to go back and get 
good environmental data, and determine what isotopes are involved, so as to get a 
measure of the human uptake when people live in a contaminated environment.” 
His view of the Marshallese people was revealed in his statement, that: “while it 
is true these people do not live, I would say, the way Westerners do, civilized people, 
it is nevertheless also true that these people are more like us than the mice.” i 

Today the members of the Utrok community seek remediation for what was done 
to them and their lands. The following is a list of 4 actions we believe the United 
States must take to right the wrongs done to Utrok. 

1. CLEAN-UP OF UTROK ATOLL. 

First, no clean up to Utrok was ever completed. We request a comprehensive 
clean-up of Utrok atoll to reduce levels of radioactivity to levels “as low as reason- 
ably achievable.” Recent whole body counting data has proven that the people of 
Utrok are still being exposed to radioactive fallout. In fact, the levels of radiation 
exposure on Utrok today are higher then those currently recorded in any other part 
of the Marshall Islands. The elimination of this lingering exposure is a moral imper- 
ative, and can be accomplished at the cost of approximately $5,000,000 for potas- 
sium treatments. 

2. RELOCATION OF WHOLE BODY COUNTER TO UTROK ATOLL. 

Second, the Utrok whole body counter operated by the US Department of Energy 
should be re-located to Utrok. At present, the whole body counter facility is located 
on Majuro Atoll. People living on Utrok must fly to Majuro at their own expense.^ 


1 Transcript of the Advisory Committee on Biology and Medicine, January 13—14, 1956. 

2 Roundtrip airfare is $330, and there is only one flight per week. 
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This is very costly, and those who cannot afford the cost of travel do not have the 
opportunity to get tested. At a very modest cost the necessary infrastructure can 
be established to relocate the facility to Utrok. Such a move is justified by the whole 
body counting data gathered by the Lawrence Livermore Laboratory. Furthermore, 
it is imperative that monitoring efforts be focused on those most at risk; the inhab- 
itants of Utrok atoll. 


3. MEDICAL MONITORING AND HEALTHCARE. 

Third, we request a comprehensive medical monitoring and treatment program for 
all of the people of Utrok. Such a program should have sufficient resources to meet 
the needs of all exposed members of the community. At present, two separate and 
inadequate medical programs exist. The first program, administered by the Depart- 
ment of Energy only caters to the small portion of the population that was present 
on Utrok on March 1, 1954. In addition, this program only covers so-called 
‘radiogenic’ illnesses. This leaves patients with the belief that the program is merely 
an extension of past medical research work conducted, and is not really designed 
to meet their healthcare needs. 

The second program, the 177 Healthcare program, also has not solved Utrok’s 
healthcare needs, primarily because it is seriously under-funded. It is not capable 
of meeting the patient’s needs or addressing the mjriad range of medical problems 
stemming from radiation exposure. 

Medical care for the entire community is desperately needed. The devastating ef- 
fects of radiation exposure mandate such a remedy. 

4. SETTLEMENT OF THE NUCLEAR CLAIMS TRIBUNAL AWARD. 

In 1986, the U.S. and RMI governments signed the Compact of Free Association 
and the subsidiary Section 177 Agreement, which established a $150 million Nu- 
clear Claims Fund. The income from the Fund was dedicated for the people of the 
four atolls “as a means to address past, present, and future consequences of the Nu- 
clear Testing Program.” ^ Income was also allocated to fund a Nuclear Claims Tri- 
bunal, which was established with “jurisdiction to render final determination upon 
all claims past, present and future, of the Government, citizens, and nationals of 
the Marshall Islands which are based on, arise out of, or are in any way related 
to the Nuclear Testing Program.” ^ 

In accordance with the US-Marshall Islands agreement, the people of Utrok 
brought their claim before the Nuclear Claims Tribunal. After 8 years of litigation 
before the Tribunal, the people of Utrok were awarded $3.07 million in total dam- 
ages. The Nuclear Claims Fund established to pay these costs is wholly inadequate 
as its projected return of $270 million has fallen far short, with a return of only 
$160 million. At present, nothing has been paid on this claim. As with American 
claimants, the people of Utrok deserve to be compensated for their legally deter- 
mined losses. 


CONCLUSION 

utrok has and continues to suffer immeasurable damage as a result of the US 
Nuclear Testing Program. The community was devastated by radiation exposure. 
Today we have an opportunity to move forward and provide the people of Utrok 
with the resources and tools necessary to overcome this appalling experience. 

Mr. Faleomavaega. Without objection. Could you describe what 
those materials are, Senator? 

Mr. Yamamura. This is one of the classified information that has 
been declassified and is part of the statement by Dr. Isenbat. And 
also the numbers accumulated by events and location. I think this 
one was taken from claims tribunal data. So I’ll submit it for the 
record. 

Mr. Faleomavaega. Without objection. 

Mr. Yamamura. Thank you, Mr. Chairman. 

Mr. Faleomavaega. Thank you. Senator. Senator Ading. 


3 Compact Section 177 Agreement, Article I, Section 2. 
Article IV, Section 1(a). 
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STATEMENT OF THE HONORABLE JACK ADING, SENATOR, 
REPUBLIC OF THE MARSHALL ISLANDS 

Mr. Ading. Thank you, Mr. Chairman. I represent the people of 
Enewetak/Ujelang. I am a Senator in the Marshall Island Nitijela. 
I ask that my written statement be made part of the record. 

Mr. Chairman, I appear before you today to describe to you and 
to the members of the subcommittee the challenges we face as the 
only population ever resettled on a nuclear test site. As you know, 
Enewetak Atoll, our ancestral homeland, was the site of 43 of the 
67 nuclear bomb tests conducted by the United States in the Mar- 
shall Islands. 

How was it that the most powerful country on Earth used our 
land for its nuclear weapon test? Well, the United States had full 
control over the Marshall Islands after World War II and it decided 
that Enewetak Atoll would be a suitable test site. There was a 
problem, however. We live on that land. We own that land. In fact, 
it was the only land we ever owned. Generation after generation 
of our ancestors worked the land, planted fruit crops, built homes 
and otherwise made the land productive. So how could we be re- 
moved? The United States removed us from our homeland because 
it had the power to do so. But the U.S. recognized that we had 
rights and it had responsibilities and obligations to us as a result 
of that removal. 

These rights, responsibilities and obligations were described in 
the memorandum attached to the 1947 directive of President Harry 
Truman providing for our removal. In that memorandum the U.S. 
said that we would be accorded all rights which are the normal 
constitutional rights of the citizens under the Constitution. In addi- 
tion, the United States in the memorandum promised that we 
would be taken care of while exiled from Enewetak and that we 
would be placed in no further danger than the people of the United 
States as a result of these test activities. 

None of these promises were kept by the United States. We were 
not taken care of during the 33-year exile from Enewetak. We were 
placed in greater danger than people in the U.S. as a result of the 
test. And we have yet to receive the just and adequate compensa- 
tion to which we are entitled under the Constitution. The exile on 
Ujelang was particularly difficult for us leading to hopelessness 
and despair. During the 33-year exile on Ujelang we endured near 
starvation and other hardships. 

In 1980, the United States permitted us to return to Enewetak 
after undertaking a cleanup effort. Unfortunately, the cleanup ef- 
fort left half of the atoll contaminated. This prevented the Enjebi 
island members of our community from resettling on their land in 
the northern part of the atoll and left a waste storage site filled 
with material radioactive for thousands of years on the heavily con- 
taminated island of Runit. 

To accomplish restoration of our atoll, the resettlement of the 
northern islands, and to be justly compensated for the years we 
were denied use of our land, we filed an action against the U.S. in 
the U.S. Claims Court in 1982. In 1987, the compact went into ef- 
fect. In the compact the U.S. accepted responsibility for loss or 
damage to property and person resulting from the nuclear testing 
program and agreed that the Nuclear Claims Tribunal was to 
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render final determination of all claims, past, present and future, 
relating to the nuclear testing program. So the claims we had in 
the U.S. court were to he determined by the tribunal. The tribunal 
did so and in 2000 awarded us $386 million for the cost to restore 
our land, for the loss of the use of our land and for the hardship 
and suffering we endured while in exile on Ujelang. 

But the tribunal’s funding was limited to $45 million and it is 
unable to pay us our awards other than a small portion. After 6 
years of effort to get our award paid by the U.S. proved unsuccess- 
ful, we filed an action in the U.S. Court of Federal Claims seeking 
damages in the amount of $384 million, the amount awarded to us 
by the tribunal less the amount paid. 

What can Congress do now? First, we need to point out that the 
citizens of the United States benefited greatly by having the nu- 
clear testing conducted at Enewetak Atoll far from the United 
States mainland, thereby avoiding the damaging health and envi- 
ronmental consequences of radioactive fallout. Our land was sac- 
rificed for the benefit of the people of the United States. We bore 
and continue to bear the burden of a damaged and radiation con- 
taminated homeland. 

The United States accepted responsibility for the damage it 
caused at Enewetak and it agreed that the tribunal was to deter- 
mine just compensation. It has done so. Now the award must be 
addressed. Congress need not wait for resolution of our pending 
claim before the Court of Federal Claims. Congress can act now. 
This can be done by Congress through the Changed Circumstances 
Petition, by direct funding of the award or by an ex gratia pay- 
ment. 

Mr. Chairman, that concludes my prepared remarks. I would be 
pleased to answer any questions. Thank you. 

[The prepared statement of Mr. Ading follows:] 
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STATEMENT OF THE ENEWETAK/UJELANG LOCAL GOVERNMENT 
BEFORE THE HOUSE COMMITTEE ON FOREIGN AFEAIRS 
SUBCOMMITTEE ON ASIA, THE PACIFIC 
AND THE GLOBAL ENVIRONMENT 
U. S. HOUSE OF REPRESENTATIVES 

July 25, 2007 

Submitted by the Honorable Jaek Ading, Senator, Nitijela of the Marshall Islands 

Mr. Chairman and distinguished members of this Subcommittee: 

Thanlc you for providing this oppoitunity to the people of Enewetak to describe issues 
that relate to the challenges we face as the only population ever resettled on a nuclear test 
site. 

In this statement, we hope to provide a perspective on our unique experiences which 
resulted from the use of our land for nuclear testing and what needs to be done so that w'e 
can, once again, be self-reliant and self-sufficient. 

In addition, we intend to mention other issues, some addressed by the Compact, others 
which need to be addressed by the U.S. w'hether in the Compact or otherwise. These 
issues relate to our ability to live on Enewetak and include: funding of a health care 
program, monitoring of our people for radiation exposure, continued and increased 
funding of the Enewetak Eood and Agriculture Program, and monitoring of the U.S. 
created radiation waste site known as the Runit Dome. 

Enewetak Atoll as a Nuelear Test Site 

As you Imow, our ancestral homeland, Enewetak Atoll, was the site of forty- three of the 
sixty-six nuclear tests conducted by the United States in the Marshall Islands between 
1 946 and 1 958. One of the tests at Enewetak w'as especially significant as it was the first 
test of a hydrogen bomb. This test occurred on October 3 1, 1952 and was known as the 
“Mike” test. The test had a yield of 10.4 megatons (750 times greater than the Hiroshima 
bomb). The destructive pow'er of the Mike test was exceeded only by the Bravo test (15 
megatons) in all the nuclear tests conducted by the United States anywhere. The Mike 
test vaporized an island, leaving a crater a mile in diameter and 200 feet deep. The Mike 
test detonation and the detonation of the other 42 nuclear devices on our land resulted in 
the vaporization of over 8% of our land and otherwise devastated our atoll. The 
devastation is so severe that to this day. fortjtseven years after the last nuclear explosion, 
over half of our land and all of the lagoon rema in contaminated by radiation. The 
damage is so pervasive that we cannot live on over 50% of our land. In fact, we cant 
even live on any part of our land without the importation of food. 

How’ W'as it that the most powerful countiy on earth used our land fcr its nuclear w'eapons 
tests? Well, the United States had full control over the Marshall Islands after World War 
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II, and it decided that Enewetak Atoll would be a more suitable test site than Bikini Atoll. 
There was a problem, however; we lived on that hnd and we owned that land. Tn fact, it 
was the only land we ever owned. Generations after generations of our ancestors worked 
the land, planted food crops, built homes, and otherwise made the land productive. So, 
how could we be removed? 

The United States removed us from our homeland because it had the power to do so. 

But, the U.S. recognized that we had rights and it had responsibilities and obligations to 
us as a result of that removal. 

These rights, responsibilities and obligations were described in the memorandum 
attached to the Directive of President Harry Truman providing for our removal from our 
land. President Tinman’s Directive to the Secretary of Defense, dated November 25, 
1947, reads as follows: 

Dear Mr. Secretary: 

You are hereby directed to effect the evacuation of the natives of 
Eniwetok Atoll preliminary to the carrying out of tests of atomic weapons 
early in 1948, and in accordance with the enclosed memorandum 
addressed to me by the Chairman of the Atomic Energy! Commission. 

Sincerely yours, 

HARRY S. TRUMAN 

The memorandum attached to President Tinman’s Directive described the rights we had 
and the responsibilities and obligations assumed by the United States. The memorandum 
reads in relevant part as follows: 

1. They will he accorded all rights which are the normal 
constitutional rights of the citizens under the Constitution, but wall be 
dealt w^ith as wards of the United States for whom this country has special 
responsibilities. 

2. The displacement of local inhabitants will he kept to a 
minimum required for their own ,sa,fety and well being and will not be 
accomplished merely for considerations of convenience. 

3. The displacement of local inhabitants will be effected by 
agreements reached with them regarding resettlement, including fully 
adequate provisions for their well being in their new locations. 

The Atomic Energy Commission and the Secretary of Defense will 
undertake to supply to the State Department evidence sufficient to 
demonstrate in an international forum that in conducting .such 
experimentation in Eniwetok, the United States is not thereby .subjecting 
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the local inhabitants of the Trust Territory of the Pacific to perceptibly 
greater danger than, say, the people of the United States. 

In a dispatch from Admiral Ramsey, the Chief of Naval Operations, dated 5 December 
1947, our rights and the responsibilities and obligations of the United States were 
summarized as follows: 

PURSUANT TO ORDERS FROM THE PRESIDENT THE 
SECRETAR Y OF DEFENSE HAS DIRECTED SECNA V TO EFFECT 
THE EVACUA HON OF THE NATIVES OF ENIWETOK. 

IN RECOMMENDING THIS ACTION THE ATOMIC ENERGY 
COMMISSION STA TED THA T THE INHABITANTS OF THE ATOLL 
WOULD BE ACCORDED THE NORMAL CONSTITUTIONAL RIGHTS 
ACCRUING TO U S CITIZENS UNDER THE CONSTITUTION AND 
TREA TED AS WARDS OF THE UNITED STA TES: AND THA T 
.ADEQUATE PROVISION WOULD BE M.ADE FOR THEM IN THEIR 
NEWLOCATION. 

So, the US. recognized that we had constitutional rights. That means that we, as the 
owners of property used by the U.S., were entitled to just and adequate compensation for 
the use and damage of our land. 

In addition, we were promised that we would be taken care of while exiled from 
Enewetak and that we would be placed in no greater danger than the people of the U.S. 

None of these promises were kept by the U.S.: We were not taken care of during our 33 
year exile fi'om Enewetak; we were placed in greater danger than people in the U.S. as a 
result of the test; and we have yet to receive the just and adequate compensation to which 
we are entitled under the Constitution. 

To better understand these unlcept promises, we believe that it is useful to review the 
history of the use of Enewetak by the United States, our experiences as a result that use. 
the effect of that use on us and our land, and the unfinished obligations of the U.S. 

U.S. Use of Enewetak from 1947 to 1980 

The U.S. used Enewetak for a variety of purposes between 1947 and 1980. U.S. use 
consisted of nuclear weapons testing, intercontinental ballistic missile testing, high 
energy rocket testing, cratering experiments, the study of marine biology, and 
radiological remediation and soil rehabilitation efforts. 

Nuclear Weapons Testing . The U.S. Department of Energy described the 
devastating effects of the 43 nuclear tests on Enewetak as follows: 

The immense ball of flame, cloud of dark dust, evaporated .steel tower, 
melted sand for a thousand feet, 1 0 million tons of water rising out of the 
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lagoon, waves subsiding from a height of eighty feet to sex’enfeet in three 
miles were all repeated, in various degrees, 4S times on Enewetak Atoll. 

About 8% of the land mass of the atoll was vaporized, numerous nuclear bomb craters 
doted the land mass, and much soil and most vegetation was either removed or severely 
disturbed. In addition to such physical damage, the testing left most of the atoll 
contaminated by radiation 

Intercontinental Ballistic Missile Testing . During the 1960's, Enewetak was the 
target and impact area for tests of Intercontinental Ballistic Missiles fired Ifom 
Vandenberg Air Force Base in California. 

Hieh Energy Upper Stage fHEUSl Rocket Tests . In 1968 and 1978, two test 
firings of a developmental HEUS rocket motor were conducted on Enjebi Island. The 
rocket motors tested each contained 2,500 pounds of propellant of which 300 pounds was 
beiyllium. Beiydlium is toxic to man when inhaled and lodged in the lungs. The first 
test, in April 1968, resulted in an unexpected explosion which scattered propellant, 
including berjllium, over the western tip of Enjebi. The second test in .Tanuary 1970 
fired successfully scorching the land but did not result in an explosion. 

Pacific Cratering Experiments . This program occun'ed in the 1970's and involved 
the detonation of charges of high explosives to provide a means of predicting the impact 
of nuclear detonations upon strategic defense installations. This resulted in twelve 
detonations of 1,000 pound charges, drilling of over 190 holes into various islands of the 
atoll Irom 200 feet to 300 feet in depth, movement of 185,000 cubic yards of soil, and the 
digging of 86 trenches on various islands each 7 feet deep. 

Marine Biology Research Laboratory . The laboratorj' began operations in 1954 
under the auspices of the Division of Biology and Medicine of the U.S. Atomic Energy 
Commission. Research supported by the laboratory was chosen by an advisory 
committee which evaluated written proposals concerning a broad spectimm of marine and 
terrestrial science. This activity continued into the early 1 980's. 

Radiological Remediation and Resettlement Activities . The United States 
undertook a radiological remediation and resettlement program that took place from 1977 
to 1980. Unfortunately, this effort left half the atoll contaminated, left the habitable parts 
W'itbout vegetation or topsoil, prevented the Enjebi island members of our community 
from resettling on their land in the northern part of the atoll, left the lagoon contaminated 
w'ith plutonium, left a concrete waste storage site filled contaminants radioactive for 
thousands of years, and left the hearily contaminated island of Runit without any 
radiological remediation w'hatsoever. 

While this use of Enewetak was going on, we lived on Ujelang Atoll. 

Removal to Ujelang Atoll 

A few days before Christmas in 1947, the U.S. removed us from Enewetak to the much 
smaller, resource poor, and isolated atoll of Ujelang. We w'ere told by the U.S. that our 
removal would be for a short time. In fact. Captain John P. W. Vest, the U.S. Military 
Governor for the Marshall islands told us that our removal fi'om Enew’etak would be 
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temporary and last no more than three to five years. Unfortunately, we were exiled on 
Ujelang for a period of over thirtj^three years. 

Hardship on Ujelang 

The exile on Ujelang was particularly difficult for us leading to hopelessness and despair. 
During the 33 year exile on Ujelang we endured the suffering of near starvation. We 
tried to provide food for ourselves and our children, but one meal a day and constant 
hunger was the norm. Malnutrition caused illness and disease. Children and the elderly 
were particularly vulnerable. Health care was woefully inadequate. In addition, our 
children went largely uneducated in the stinggle for survival. We became so desperate 
that in the late 1960's we took over a visiting government field-trip ship, demanding that 
we be taken off of Ujelang and returned to Enewetak. 

Our suffering and hardship while on Ujelang was eventually acknowledged by the US. 
The U.S. Department of Interior in a letter to the President of the US. Senate, dated 
January 14, 1978, said, in relevant part: 

The people of Enewetak Atoll were removed from their home atoll 
in 1947 by the U.S. Government in order that their atoll could be used in 
the atomic testing program. The people were promised that they would be 
able to return home once the U.S. Government no longer had need for 
their islands. 

During the thirty years that the Enewetak people have been 
displaced from their home atoll they have siffered grave privations, 
including periods of near starvation, in their temporary’ home on Ujelang 
Atoll. The people have cooperated willingly with the U.S. Government 
and have made many sacrifices to permit the United States to use their 
home islands for atomic testing purposes. 

The physical difficulties experienced on Ujelang were made more difficult by the loss of 
OUT' ancestral homeland. We have close ties to our land. These close ties were forged by 
centuries of making a life on our land. Our ancestors w'orked the soil and nurtured the 
plants. We buried our dead on our land. We feel that we are a part of the land and it is a 
part of us. Our connection with our land is spiritual in nature. It is something of great 
meaning because it was the one place in the world given to us by God. And this was 
taken away from us causing us to live lives of hardship, neglect, and isolation on Ujelang. 
It is no surprise that after years of hardship, neglect and isolation we became increasingly 
insistent that we be returned home. Eventually, the U.S. said it would attempt to make 
our homeland habitable. 

Initial Cleanup Attempt of Enewetak Atoll 

In 1972, the U.S. said that it would soon no longer require the use of Enew'etak. The U.S. 
recognized that the extensive damage and residual radiation at Enewetak w'ould require 
radiological cleanup, soil rehabilitation, housing and basic infrastructure before w-e could 
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resettle Enewetak. An extensive cleanup, rehabilitation and resettlement effort was 
undertaken between 1977 and 1980. 

Unfortunately, the cleanup left over half of the land mass of the atoll contaminated by 
radiation confining us to the southern half of the atoll. This has prevented the Enjebi 
island members of our community from resettling their home island, and has prevented us 
frommaking full and unrestricted use of our atoll. In addition, the cleanup and 
rehabilitation was not effective in rehabilitating the soil and revegetating the islands. An 
extensive soil rehabilitation and revegeatation effort is still required to permit the 
growing of food crops. The cleanup also left us with a radioactive waste site on the 
island of Runit. Over 1 10,000 cubic yards of radioactive waste, which consist of 
radiation contaminated dirt scrapped off the islands, are stored in a nuclear test-created 
crater on Runit Island. 

Enewetak Claims in the IJ.S. Claims Conrt 

When we resettled on the southern half of our atoll, we recognized then, for the first time, 
that the land required further restoration (radiological remediation, soil rehabilitation, and 
revegetation), that the Enjebi island members of the Enewetak community needed to be 
resettled on their home island, and that we were never adequately compensated for the 
loss of use of our land and the hardships we endured during our exile. To accomplish 
restoration, resettlement of the northern islands, and to be justly compensated for the 33 
years we were denied use of our land, we filed an action against the U.S. for damages in 
the U.S. Claims Court in 1982. 

In addition to the Enewetak lawsuit, thirteen other lawsuits were filed in the U.S. Claims 
Court by our fellow Marshall Islanders seeking compensation fi'om the U.S. for damages 
as a result of the nuclear testing program. 

U.S. .Accepts Responsibility for Damages Resulting from the Nuclear Testing 
Program in the Compact of Free Association 

While these lawsuits were pending, the Compact of Free .Association went into effect. In 
Section 177 of the Compact, the U.S. confirmed its constitutional obligations, first 
described in President Truman’s 1947 directive, when it accepted responsibility for 
compensation ow'ing to Marshall Islanders for loss or damage to properly and person 
resulting from the nuclear testing program. 

.After the Compact of Free Association went into effect, the U.S. moved to dismiss our 
claims. We opposed dismissal on several grounds, most notably on the groitnd that the 
compensation provided under the Compact was inadequate and did not constitute just 
compensation under the Constitution. In 1987, the Claims Court dismissed these cases 
holding that it lacked subject matter j urisdiction over these claims because the consent of 
the U.S. to be sued on those claims had been withdrawn in conjunction w'ith the 
establishment of a Marshall Islands Nuclear Claims Tribunal to provide just 
compensation. The Claims Court r'ecognized that the adequacy of the amount provided to 
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Marshall Islanders under the Compact was to be deteiTnined by the Nuclear Claims 
T ribunal 

Enewetak Claims in the Nuclear Claims Tribunal 

After our claims were dismissed by the U.S. courts, the only foram available to hear our 
claims was the Nuclear Claims Tribunal. Our claims before the Tribunal were for the 
loss of use of our land, for the costs to restore our land to a condition of full and 
unrestricted use, and for the hardship and suffering we endured while in exile on Ujelang. 
In 2000. the Tribunal, following well established U.S. constitutional, legal, and 
regulatorj' principles, deteimined that the compensation to be provided to us was an 
amount of $386 million after deducting all compensation received by us from the U.S. 

However, the Tribunal’s Compact funding was limited to $45 million to pay personal 
injury and propeit)? damage aw’ards. Due to the inadequate funding of the Tribunal, the 
T ribunal has been able to pay out a total of only $1.6 million on our Tribunal award — or 
less the 4/TO of one percent of the actual award. In fact, the remaining funds available to 
the Tribunal for its award payments and internal administrative expenses are now' less 
than $2 million. 

Changed Circumstances Petition 

In September 2000, the Marshall Islands government filed a petition with the U.S. 
Congress, requesting additional funds to cover unpaid Tribunal awards due to “Changed 
Circumstances” pursuant to Article IX of the Section 177 Agreement. To date. Congress 
has not acted on the petition, although a Januaiy 24, 2005 State Department letter advised 
Congress that the petition should be denied. 

Claims before the Court of Federal Claims 

After six years of effort to get our award paid by the U.S. proved unsuccessful, we filed 
an action in the U.S. Court of Federal Claims seeking damages in the amount $384 
million - the amount aw arded to us by the Nuclear Claims Tribunal, less the amount 
received. 

Although the $384 million award is a significant amount, it is only a fraction of the 
amount that was expended to create the damage at Enewetak. It is also a fraction of the 
amount necessarj' to cleanup sites in the U.S. contaminated as a result of the nuclear 
w'eapons testing program. The U.S. DOE has revised its cleanup estimates upwards to 
$168 billion to $212 billion for the cleanup of U.S. sites contaminated as a result of the 
nuclear weapons testing program. 

It is also noteworthy that a few' years ago the U.S. Congress appropriated over $400 
million for the cleanup of Kahoolaw'e island, yet that site is affected by material that is 
non-nuclear and non-toxic. 
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What Congress Can Do 


The citizens of the U.S. benefited greatly by having the nuclear testing conducted at 
Enewetak Atoll far from the U.S. mainland thereby avoiding the damaging health and 
environmental consequences of radioactive fallout. Enewetak’s land, lagoon and reef 
were sacrificed for the benefit of the people of the United States. We bore, and continue 
to bear, the burden of a damaged and radiation-contaminated homeland. We also 
endured suffering and hardship the consequences of which continue to affect our 
community to this day. The U.S. accepted responsibility for the damages it caused at 
Enewetak, and it agreed that the Tribunal was to determine just compensation. Tt has 
done so. Now the award must be addressed. Congress need not wait for resolution of our 
pending claim before the Court of Federal Claims. Congress can act now. This can be 
done by Congress through the Changed Circumstances Petition, by direct funding of the 
award, or by an ex gratia payment. 

Funding of the award would permit us to rid our land of radiological contamination, 
rehabilitate the soil, re- vegetate the land, resettle the Enjebi people on their home island, 
and provide the means by which we could establish a local economy in the fishing and 
tourism sectors. The funding would permit us to once again become self-reliant and self- 
sufficient. 

Other Issues that Relate to Our Ability to Live on Enewetak 

Although the funding of the Nuclear Claims Tribunal award is the issue most important 
to us, there are other issues that affect our ability to live on Enewetak. These include, 
funding of a health program; radiation monitoring of our people, our environment, and 
the U.S created nuclear waste site at Runit Island; and, increased funding of the Enewetak 
Food and Agriculture Program. 

Funding of the Elealth Care Program 

In Section 1 02 of Public Law 96-205. the Congress authorized a program of medical care 
and treatment for the peoples of the atolls of Bikini, Enewetak, Rongelap, Utrik and other 
Marshallese determined to be affected as a result of the U.S. Nuclear Testing Program in 
the Marshall Islands. The funding for such program continued, in an amount of $2 
million annually for 15 years, under the teims of the Compact. The funding for such 
medical care and treatment program expired as of October 21, 2001. 

Funding is necessary to continue the program. We appreciate the funding for such 
program provided by the Congress in the amount of $ 1 million for FY 2007. However, 
continued funding in an amount of at least several million dollars per year is required to 
maintain the key elements of the program which provide for an on-site physician for each 
of the four atolls, necessary medicines and supplies, funding for a health aide for each 
atoll, and funding for care of the people of the four atolls at the hospitals in the Marshall 
Islands w’hen required. 
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Radiation Monitoring of the People, the Environment, and Runit Island 

Because of the residual radiation contamination at Enewetak Atoll, we and our 
environment need to be monitored. We have reached an agreement with the U.S. 
Department of Energy (DOE) on an appropriate whole body counting and plutonium 
detection regime for our people. The DOE’s responsibilities under such a regime need to 
continue until Enewetak is radiologically remediated. In addition, the Runit Dome 
(Cactus Crater Containment Site) contains over 110,000 cubic yards of material including 
plutonium and other radioactive debris. This site needs to be monitored to assure the 
integrity of the structure and to assure that no health risks from the radioactive waste site 
are suffered by us. To effect the foregoing, a long-term stewardship program of the Runit 
Dome and the remainder of Runit Island needs to be implemented by the U.S. 

Increased funding of the Enewetak Food and Agriculture Prog'am 

This program is necessary because over one-half of Enewetak remains contaminated by 
radiation. The remaining fifty percent of the land was turned into a desert- like wasteland 
in the course of the nuclear testing program. As a result of such activities, there is 
insufficient food and other resources on Enewetak atoll to support the people. 

Congress has provided a sum of not less than $1.3 million annually for 20 years for the 
Enewetak Food and Agriculture Program in the Compact. The Enewetak people greatly 
appreciate such mandatory funding. However, the program has been funded at a level of 
approximately $1.8 million for the past several years and such funding level needs to 
continue to maintain the minimum components of the program. The components of the 
program include a soil and agriculture rehabilitation program, the importation of food, 
and the operation of a vessel. Much progress has occutred over the past several years 
with regard to the agriculture rehabilitation effort. In addition, we have become more and 
more involved with the soil rehabilitation effort and the planting and maintenance of food 
bearing plants. Funding of the program at approximately the $1.8 million level these past 
several years has helped the program keep up with inflation and has created a momentum 
that we would like to maintain. Therefore, we ask that the Congress increase the annual 
funding of the program by $500,000, for a total of $ 1 .8 million. 

Conclusion 

We thank this subcommittee for the opportunity to express our concerns relating to the 
Compact, the nuclear testing program that occurred on our homeland, the funding of the 
Nuclear Claims Tribunal award, and for the opportunity to describe the challenges we 
face as the only population ever resettled on a nuclear test site. 
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Mr. Faleomavaega. Thank you very much, Senator Ading. Mr. 
Plasman. 

STATEMENT OF MR. JAMES H. PLASMAN, CHAIRMAN, 
MARSHALL ISLANDS NUCLEAR CLAIMS TRIBUNAL 

Mr. Plasman. Thank you, Mr. Chairman, Ranking Member Man- 
zullo, distinguished members, ladies and gentlemen. Thank you for 
the invitation to appear before you today, Mr. Chairman, and a 
special thanks to you and Congresswoman Watson for your attend- 
ance at a hearing of the tribunal several years ago for a hearing 
of the class action claim of the people of Utrok. We appreciate your 
sincere and continued interest in these nuclear issues, and I would 
like to address those issues for you here today. 

Mr. Chairman, among the provisions of the 177 agreement were 
the creation of $150 million claims fund and the creation of a 
claims tribunal to determine claims arising out of the testing pro- 
gram. And although the agreement states it constitutes a full set- 
tlement of all claims from the testing program, it also includes Ar- 
ticle 9, entitled Changed Circumstances. This provision allows the 
Government of the Marshall Islands to return to Congress if new 
loss or damage to property or person is discovered rendering the 
settlement manifestly inadequate. And I would like to focus today 
on some of the new knowledge and understandings that have aris- 
en since the 177 agreement came into effect which lead to the con- 
clusion that changed circumstances exist. 

The BRAVO test in 1954, as you noted in your remarks, had an 
explosive yield the equivalent of 15 million tons of TNT which was 
1,000 times more powerful than the atomic bomb dropped on Hiro- 
shima. But while BRAVO was the biggest nuclear device ever deto- 
nated by the United States and the largest of the 67 tests in the 
Marshall Islands there were 17 other tests in the Marshall Islands 
that exceeded 1 megaton in explosive yield and which produced ra- 
dioactive fallout on atolls and islands throughout the Marshall Is- 
lands. 

Since 1986, we have learned more about the extent of radioactive 
fallout in the Marshall Islands. A major source of this information 
is a 1955 report that was declassified and made available to the 
Marshall Islands in the mid-1990s. It reported on exposures 
over 

Mr. Faleomavaega. Mr. Plasman, is that report available? 

Mr. Plasman. Yes, sir, we can make that report available. 

Mr. Faleomavaega. I would appreciate it if you could submit a 
copy of that report. It will be made part of the record. 

Mr. Plasman. Yes, sir. 

This report discussed the exposures over a 12-week period 
throughout the Marshall Islands from the Castle series of tests 
that included BRAVO. The report shows that 10 of the 22 popu- 
lated atolls surveyed exceeded the maximum annual exposure limit 
of 500 millirem for the general public established in 1957 by the 
National Council on Radiation Protection. An additional 10 popu- 
lated atolls exceeded the annual general public limit of 170 
millirem set in 1959 by the International Commission on Radio- 
logical Protection. But this information, Mr. Chairman, was not 
available to those negotiating the settlement on behalf of the Mar- 
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shall Islands. In fact, fallout measurements from the last two se- 
ries of tests in the Marshall Islands still remain classified nearly 
40 years after the final test. 

The settlement embodied in the section 177 agreement was 
predicated in part on the nuclear claims fund being able to create 
and maintain in perpetuity, a means to address past, present and 
future consequences of the nuclear testing program. In order to do 
that the fund was expected to produce average annual proceeds of 
at least $18 million to make distributions required by the agree- 
ment, a rate of return that the GAO calculated to be 12 V 2 percent. 
Although we know today that rate of return was not realistic, when 
the agreement was negotiated long-term U.S. Government bonds 
were returning 13 V 2 percent annually making a 12 V 2 percent re- 
turn appear reasonable. As a result the value of the fund was re- 
duced to about $45 million after the first 15 years of the compact. 
And today, Mr. Chairman, the balance of the fund stands at under 
$1 million. 

Additionally, and perhaps most importantly, we now have much 
better knowledge of the severity of the effects of radiation exposure 
on human health. A report issued in September 2004 by the Na- 
tional Cancer Institute estimates 532 radiation related cancers 
among the 14,000 people who were living in the Marshall Islands 
during the testing period. Included in those excess cancers are 297 
estimated to occur among the people outside the 4 

Mr. Faleomavaega. Mr. Plasman, I would also like to have a 
copy of that report to be made part of the record. 

Mr. Plasman. Yes, sir. 

Included in those excess cancers, Mr. Chairman, are 297, which 
are estimated to occur among the people outside the four northern 
atolls that the agreement regarded as exposed. The NCI study also 
estimates that 289 of the 532 radiation related cancers will occur 
after 2003. 

In addition to cancers, Mr. Chairman, people in the Marshall Is- 
lands have suffered from an excess of several different thyroid con- 
ditions likely caused by the high levels of Iodine- 131 released by 
the testing. In 1998, the Center for Disease Control estimated that 
approximately 6.3 billion curies of Iodine-131 had been released to 
the atmosphere as a result to the testing in the Marshall Islands. 
That amounts to 42 times the 150 million curies released from 
events at the Nevada test site, 157 times the releases from the 
Chernobyl accident, and more than 8,500 times the releases associ- 
ated with Hanford operations in Washington State. Nearly half of 
the medical conditions for which the tribunal has awarded personal 
injury compensation are non-cancerous thyroid conditions. 

The severity and extent of these health effects from radiation 
were not and could not have been known at the time the agreement 
went into effect. Ten years ago the three Brookhaven National Lab- 
oratory doctors who had primary responsibility for the special med- 
ical program in the Marshall Islands for 25 years following the 
BRAVO test published a paper summarizing their findings. The 
epilogue of that paper begins by saying, “There is a long, sad and 
tangled story of confusing top level management in the U.S. Gov- 
ernment in which no one person or agency seemed willing to take 
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the responsibility, finance or assign authority for getting the job 
done.” 

Mr. Faleomavaega. What is the name of that report again, Mr. 
Plasman. 

Mr. Plasman. That was published in the July 1997 special issue 
of Health Physics. The authors were Drs. Cronkite, Conard and 
Bond. 

Mr. Faleomavaega. Were they assigned by the Department of 
Energy to conduct this study? 

Mr. Plasman. I think it was originally the Atomic Energy Com- 
mission, Mr. Chairman. 

Mr. Faleomavaega. I would like a copy of that report also to be 
made part of the record. 

Mr. Plasman. Yes, sir. 

In closing, Mr. Chairman and members of the committee, the 
story has grown longer, but it is no less sad and no less tangled, 
and I would be happy to answer any questions you may have, you 
or other members of the committee. 

[The prepared statement of Mr. Plasman follows:] 
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James H. Plasman 

Chairman, Marshall Islands Nuclear Claims Tribunal 
Jul>' 25, 2007 

House Committee on Foreign Affairs, 
Subcommittee on Asia, the Pacific and the Global Environment 


Introduction 

In order to address the consequences of the U.S. Nuclear Testing Program in the Marshall Islands 
after World War II, the U.S. and Marshall Islands governments entered into an agreement to settle claims 
arising fi'om the testing progi'am as part of the Compact of Free Association, establishing the independence 
of the Marshall Islands. Among other provisions, the agreement created a $ 1 50 million Nuclear Claims 
Fund and provided for the establishment of a Claims Tribunal to adjudicate claims and make awards from 
the Fund. Created in 1988, the Tribunal has made awards over $90 million for personal injuries and over $2 
billion for damages to property. None of the awards have been paid in full and the balance of the Fund is 
now under $1 million. Based upon a recent report from the National Cancer Institute, well over half of an 
estimated 530 cancers resulting from the testing program will appear in the future in the affected Marshallese 
population. The settlement beriveen the two governments provided that if there are changed circumstances 
which render the settlement agreement “manifestly inadequate,” the Marshall Islands government could 
request additional funding fi'om Congress. 

Creation of the Nuclear Claims Tribunal 

Between 1946 and 1958, the United States conducted 67 nuclear tests in the Marshall Islands. The 67 
tests had a yield of 108,5 megatons, almost 100 times the l.l megaton yield of tests carried out at the Nevada 
test site in the continental U.S. This testing had tragic consequences for the people of the Marshall Islands. 
The people of the atolls closest to the testing w-ere removed from their homelands. Land throughout the 
Marshall Islands w'as contaminated by radioactive fallout that in some cases prevents resettlement to this 
day. The people of the Marshall Islands have been afflicted by a variety of radiation related health effects 
including an array of cancers. These health effects were not only present in the past, but continue and will 
continue into the future. 

When the Compact of Free Association, establishing the independence of the Marshall Islands, was 
being negotiated, law suits claiming damages over a billion dollars resulting from the nuclear testing 
program in the Marshall Islands were pending in U.S. courts. Tn order to address these and all other claims 
arising fi om the testing program, the governments of the U.S. and Marshall Islands agreed to settle these 
claims. 


In June 1983. the governments entered into a formal Agreement Betw^een the Government of the 
United States and the Government of the Marshall Islands for the Implementation of Section 1 77 of the 
Compact of Free Association { 1 77 Agreement). In that agreement, the U.S. recognized the contributions and 
sacrifices made by the people of the Marshall Islands in regard to the Nuclear Testing Program and accepted 
the responsibility for compensation owing to citizens of the Mai^hall Islands for loss or damage to property 
and person resulting from that testing. 

Under the 177 Agreement, in return for dismissal of pending claims and resolution all other past, 
present and future claims, the United States provided to the Marshall Islands the sum of $150 million as a 
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financial settlement for the damages caused by the nuclear testing program. That money was used to create a 
fund intended to generate £270 million for distribution over a 15-year period with average annual proceeds 
of approximately $ 1 8 million per year through the year 2001 . Over these 1 5 years, the funds were distributed 
among the peoples of Bikini ($75 million), Enewetak ($48.75 million), Rongelap ($37.5 million), Utrk 
(£22.5 million), for medical and radiological monitoring, and the payment of claims. 

The 1 77 Agreement also provided for the establishment of a Claims T ribunal with jurisdiction to 
"render final deteimination upon all claims past, present and future, of the Government, citizens and 
nationals of the Marshall Islands which are based on, arise out of, or are in anyway related to the Nuclear 
Testing Program." The operations of the Tribunal are also paid from the Nuclear Claims Fund. 

Tribunal Approach to Personal Injuries 

The Tribunal has adopted an administrative program to address compensation for personal injuries 
resulting from the testing program. One of the critical issues in consideration of personal injuries is proof of 
causation. A property of cancers caused by radiation is that there is no specific characteristic that 
distinguishes such cancers fi'om those resulting from other causes. While some experts recommended the 
Tribunal adopt a “probability of causation” analysis to detemiine if cancers suffered by the people were 
caused by radiation from the testing program, it became clear that there was simply insufficient information 
to support such a methodology. 

Instead, the Tribunal's approach to personal injury claims is closely patterned after similar U.S. 
statutory programs providing compensation for American civilian and military personnel harmed by their 
own country’s nuclear testing program. 

In Public Law 101-426, the Radiation Exposure Compensation Act of 1990 (often referred to as the 
"Downwinders' Act"), the U.S. Congress found that fallout emitted from the atmospheric nuclear tests 
conducted at the Nevada Test Site exposed American civilians "to radiation that is presumed to have 
generated an excess of cancers among those individuals." In view of that finding, the Congress established a 
presumptive program of compensation for specified radiogenic diseases conti'acted by people who were 
physically present in the "affected area" during the periods of atmospheric testing in Nevada. 

The similarities between the Downwinders and the Marshall Islands situations provided justification 
for adoption of the presumptive approach by the Tribunal. In both cases, the affected populations were 
unknowing victims of the fallout fi'om the testing program. In both cases, there was little effort made to 
monitor exposures to the population at large. Although the Marshall Islands w-as geographically somewhat 
larger than the area covered by the Downwinders program (see attached map), the total yield of the nuclear 
tests in the Marshall Islands w'as almost 100 times greater than that in Nevada. 

With this U.S. precedent, in August 1991 die Tribunal adopted regulations providing for aw'ards to 
people wfro had been physically present in the Marshall Islands during the testing period and w'ho had been 
medically diagnosed as having one of 25 separate medical conditions. This list was based upon the 
conditions recognized as radiogenic by the U.S. in the Downwinders program and recommendations from 
the fomier Chief of Epidemiology for the National Cancer Institute, Dr. Robert Miller. Based on extensive 
review' of the latest scientific and medical research about die effects of radiation on human beings, the list of 
presumed medical conditions w-as expanded by two conditions in January 1994, by seven more conditions in 
October 1996, one more condition in October of 1998, and an additional condition in 2003. The Nitijela 
(parliament) in 1994 amended the Tribunal’s enabling legislation to expand the presumption of causation to 
those whose mothers w'ere present in the Marshall Islands during the testing period. 
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The most recently adopted compensatory program for radiation related injuiies in the U.S. is the 
Energy Employee Occupational Injury Compensation Th-ogram. This program, designed to compensate 
Department of Energy workers exposed to radiation in weapons development facilities, adopted a probability 
of causation approach which awarded compensation to workers who were able to show that it was probable 
their medical condition was the result of their exposure to radiation. However, even in this context, where 
there was careful monitoring of worker exposures, there were special provisions made for workers for whom 
there was inadequate information to develop a dose reconstruction and for whom there was a reasonable 
likelihood of harm. Such workers may be recognized as a “Special Exposure Cohort’’ for whom causation 
w'ould be presumed without reference to level of exposure, if they developed a listed radiogenic condition. 

The reality is that a radiation- induced cancer has no specific indicator to separate it from cancers 
generally. Recognizing this, the U.S. has provided when there is insufficient infoimation to provide a 
probability of causation analysis of the origin of a radiation related condition, it is appropriate to adopt a 
presumptive approach. In compensating all radiogenic cancers where there is a reasonable possibility of 
harm, these programs require acceptance of the likelihood that there will be an element of over-inclusiveness 
in compensation. The NCT has adopted that philosophy as well. The over-inclusiveness of such 
compensation must be accepted as a necessary' part of compensation for such injuries, 

The Tribunal's presumptive program meets the need for an efficient, simple, and cost-effective 
system of resolving personal injury^ claims where proof of causation would be impossible given the fact that 
exposure level information is not available. It follows U.S. precedent for compensation of its own citizens 
wrongfully exposed to radiation. 

Another element of the Tribunal’s personal injury compensation program is the level of 
compensation for awards. The Tribunal has adopted a scaled approach, with aw’ards ranging from $12,500 
for certain benign conditions, to $125,000 for the most serious cancers, while the U.S. programs tend to be 
lump sum awards, ranging from $50,000 for Downwinders ($75,000 if “on-site”) to $150,000 for 
Department of Energy employees, who also receive medical care for their conditions. 

It may reasonably be argued that both the U.S. and Tribunal programs significantly under compensate 
aw'ardees. It should be acknowdedged that awards of this nature tend to be smaller than awards in fully 
adjudicated legal actions. If award levels were based on the value of a statistical life, as utilized by 
regulatory agencies for cost-benefit analysis, the award levels would also be much higher. For instance, it 
has been reported (“Valuation of Human Health and Welfare Effects of Criteria Pollutants” Appendix H, The 
Benefits and Costs of the Clean Air Act, 1990 to 2010, EPA, 1997) that w hile values differ fi'om progi am to 
program, the mean value of a statistical life for regulatory purposes is $4.8 million. Under such a valuation, 
total compensation to date by the Tribunal for personal injuries is far from adequate compensation for the 
injuries suffered by the people of the Marshall Islands. 

It must also be acknowledged that the level of diagnostic service in the Marshall Islands in the past, 
particularly in the outer islands, would likely not be of a quality to diagnose many cancerous conditions that 
w'ould have qualified for compensation, thus reducing the overall number of aw'ards. 

An analysis of personal injuiy awards through 2004 is addressed iu Attachment 1. “AMALYSIS OF 
PERSONAL INJURY AWARDS THROUGH APRIL 16, 2004.” 

As of December 31, 2006, $91,402,000 iu compensation had been aw arded under the Tribunal’s 
presumptive personal injury' compensation program. This amount w'as aw-arded to or on behalf of 1,999 
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individuals, some of whom have received multiple awards because they suffered from more than one 
compensable medical condition. Just over half are for non-cancerous conditions, primarily thyroid related 
conditions, especially benign thyi'oid nodules. 

Of those 1 ,999 awardees, more than 1 ,000 have died having received only partial payment of the 
compensation awarded for their personal injuries. As of December 31 , 2006, a total of $73,261,198 had 
actually been paid to awardees or their heirs, leaving an unpaid balance of $18,140,802. 

Property Claims 

The Tribunal approached property claims initially through a rtaditional adjudicatory approach. By 
taking up the class action claims for the people of the four atolls most directly affected by the testing 
program, the Tribunal anticipated utilizing the precedents and determinations from these claims to develop 
an administrative program to address property claims from the rest of the Marshall Islands. In reaching its 
decisions, the Tribunal heard extensive expert testimony from both claimants and the Defender of the Fund. 
In accordance with Article IV, Section 3 of the Section 177 Agreement, the Tribunal has refeired to the laws 
of the United States in making its decisions in the absence of applicable Marshall Islands law or international 
law. The Tribunal’s decisions in property claims relied heavily upon established U.S. laws and precedents. 

The Tribunal has issued decisions in the propeily claims for the people of Enewetak, Bikini, Utrik 
and Rongelap and is now in the process of devising an administrative program to address the claims from the 
remaining atolls and islands of the republic. The people of Bikini and Enewetalc have filed cases in the U.S. 
Court of Claims in light of the inadequacy of the Nuclear Claims Fund to address their awards. The 
Tribunal’s treatment of property claims is discussed more fully in Attachment 1, “Summary of Property 
Damage Compensation Awards Made by the Marshall Islands Nuclear Claims Tribunal.” 


Changed Circumstances 


Article IX of the Section 177 Agreement is entitled "Changed Circumstances." It provides that: 

If loss or damage to property and person of the citizens of the Marshall Islands, resulting from 
the Nuclear Testing Program, arises or is discovered after the effective date of this 
Agreement, and such injuries were not and could not reasonably have been identified as of the 
effective date of this Agreement, and if such injuries render the provisions of this Agreement 
manifestly inadequate, the Government of the Marshall Islands may request that the 
Government of the United States provide for such injuries by submitting such a request to the 
Congress of the United States for its consideration. It is understood that this Article does not 
commit the Congress of the United States to authorize and appropriate funds. 

The Government of the Marshall Islands presented a formal petition to the Congress in September of 2000. 
Hearings were held in the House and Senate in 2005. There is compelling evidence to justify a conclusion 
that changed circumstances exist. 

Increased Medical and Scientific Understanding of the Biological Effects of Radiation 

In the fall of 1976, the Office of Radiation Programs, Environmental Pi'otection Agency, asked the 
National Academy of Sciences (NAS) for current information relevant to an evaluation of effects of human 
exposure to low levels of ionizing radiation. In 1980, the NAS appointed Committee on the Biological 
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Effects of Ionizing Radiation (BETR ITT Committee) issued its report in response to that request, The report 
encompassed a review and evaluation of scientific knowledge developed since the first BEIR report, 
published in 1 972, concerning radiation exposure of human populations. 

On the first page of the Summaiy and Conclusions section of the BETR ITT report, the Committee 
cautioned that the nsk estimates presented "should in no way be interpreted as precise numerical 
expectations. They are based on incomplete data and involve a large degree of uncertainty, especially in the 
low-dose region. These estimates may well change as new' information becomes available." Nevertheless, 
those estimates of increased risk of radiation-induced solid tumors (such as breast, thyroid, and lung cancers) 
and of leukemia stood as the mainstream \dew for ten years. 

In April 1986, the Office of Science and Technology Policy’s Committee on Interagency Radiation 
Research and Policy Coordination asked the National Research Council to form a new BEIR committee to 
report on the effect of ionizing radiation on the basis of the new information that was becoming available. 
That committee (BEIR V) issued its report in 1990. In the Preface of the report, the committee noted that 
"The need for replacement of the BEIR III report became obvious w'hen it was determined that the long 
standing estimates of the radiation exposures received by the A-bomb suivivors, that had been utilized by the 
BEIR III Committee, required extensive revision." 

The Executive Summary of the BEIR V report states: "Since the completion of the 1980 BEIR 111 
report, there have been significant developments in our knowledge of the extent of radiation exposures from 
natural sources and medical uses as well as new data on the late health effects of radiation on humans, 
primarily the induction of cancer and developmental abnormalities." 

With particular regard to cancer induction, the Executive Summary states: "Knowledge of the 
carcinogenic effects of radiation has been significantly enhanced by fijrther study of such effects in atomic 
bomb survivors. Reassessment of A-bomb dosimetiy at Hiroshima and Nagasaki has disclosed the average 
dose equivalent in each city to be smaller than estimated heretofore ... As a result, lifetime risk of cancer 
attributable to a given dose of gamma radiation now appears somewhat larger than formerly estimated." That 
increased risk is reported in the Executive Summary of BEIR V as follow's: "The cancer risk estimates 
derived with the preferred models used in this report are about 3 times larger for solid cancers (relative risk 
projection) and about 4 times larger for leukemia than the risk estimates presented in the BEIR III report." 

In other words, within the realm of scientific and medical knowledge of the effects of radiation, 
circumstances had changed dramatically between the time the 177 Agreement was implemented and the time 
the BEIR V report was published in 1990. 

Subsequent to 1990, significant further increases in such knowledge have been reported by the 
Radiation Effects Research Foundation (RERF) in .lapan. In 1994, Thompson et al reported for the first time 
comprehensive data on the incidence of solid cancer and risk estimates for A-bomb sur\ivors [Cancer 
Incidence in Atomic Bomb Siuvivors, Radiation Research 137, 1994]. In 1996, Pierce et al updated earlier 
findings on cancer mortality to include the five-year period 1986-1990; that analysis also included an 
additional 10,500 sur\4vors with recently estimated radiation doses [Studies of the Mortality of Atomic 
Bomb Survivors, Radiation Research 146, 1996]. 

National Cancer Institute Findings 

This increased understanding of the effects of radiation on human health v\'as applied to the Marshall 
Islands by the National Cancer Institute in 2004 in a report entitled “Estimation of the Baseline Number of 
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Cancers Among Marshallese and the Number of Cancers Attributable to Exposure to Fallout fi'om Nuclear 
Weapons Testing Conducted in the Marshall Islands,” prepared for Senate Committee on Energy and Natural 
Resources, September 2004 ("NCI Report.”) This study, by a respected, non-partisan U.S. institution, 
fiimly establishes a justification for a finding of changed circumstances. At the effective date of the Section 
177 Agreement, there was acknowledgement of less than 20 cancers, past and future, resulting fixim radiation 
fi'om the nuclear testing program (see Robbins and Adams, “Radiation Effects in the Marshall Islands,” 
published in Radiation and the Thyroid: Proceedings of the 27^^ Annual Meeting of the Japanese Nuclear 
Medicine Society, Nagasaki. Japan, October 1 — 3, 1987. Shigenobu Nagataki, editor, Exceipta Medica, 
Amsterdam- Princeton-Hong Kong-Tokyo-Sydney, 1989, and the U.S. Department of Energy, “The Meaning 
of Radiation for Those Atolls in the Northern Part of the Marshall Islands That Were Sur\'eyed in 1978,” 
1982.) 


In contrast to the handful of cancers resulting from the testing program acknowledged in 1986. the 
NCI study estimates that, primarily as a result of past exposures, 532 radiation related cancers may be 
expected to occur among the 1954 Marshall Islands population of 13,940. 

Included in those 532 excess cancers are 297 estimated to occur among people from atolls other than 
the four specifically provided for in the Section 177 Agreement (per Table 3 at page 20 of the study). NCI 
estimates 70 radiation related cancers among people who lived in the southern atolls that were not included 
in the 1978 DOE radiological survey of the northern atolls of the Marshall Islands, as well as an unspecified 
number among people who lived at Wotje (indicated as an “Other northern atoll” in Table 3 but not included 
in the 1978 suivey). 

Tables 2a and 2b of the NCI study indicate that of the 532 expected radiation related cancers, only 
243 are estimated to have occurred during the 1946-2003 time period while 289 are estimated to occur in 
2004 and later. 

The estimated 532 excess cancers, attributable to radiation created by the nuclear testing program, are 
in addition to an estimated 5,600 cancers “expected to occur in the absence of exposure to radioactive fallout 
from tests conducted in the Marshall Islands” (page 14). 

The NCI study addressed only cancers because other radiation related diseases are outside its area of 
expertise, and only the population present during the testing period, ignoiing possible cancers arising fr'om 
exposure to residual radiation present in the environment after the end of the testing program. Nonetheless, 
the differences in what was known in 1986 and what is known today based simply on the NCI study are 
staggering. In 1986, a handful of cancel's were acknowledged to result from the testing; today, over 500 
radiation-related cancers are estimated to be caused by the testing program. In 1 986, no exposures were 
acloiowledged to people outside of the four northern atolls of Enewetalc, Bikini, Rongelap and Utrik; today, 
almost 300 radiation-related cancers are estimated to occur outside the four atolls. In 1 986, only two future 
cancers were acknowledged (DOE, 1982) to result from the testing program; today, 289 radiation-related 
cancers are estimated to arise after 2003. The numbers speak for themselves. 

Declassified Information and the extent of contamination in the Marshall Islands 


During 1995, a January 1955 report from the U.S. Atomic Energy Commission entitled “Radioactive 
Debris From Operation Castle, Islands of the Mid-Pacific,” by Alfred J. Breslin and Melvin E. Cassidy, w'as 
made available to the Republic of the Marshall Islands for the first time. That report, which had remained in 
a classified status for 40 yeai's, includes tables listing radiation fallout doses as measured for 27 Marshall 
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Islands atolls for each of the six tests conducted in that 1954 series and revealed significant exposures 
throughout the Marshall Islands. 

Historically, the only individuals considered to have been “exposed’' were those who were physically 
present on Rongelap, Ailinginae or Utnk atolls at the time of the Bravo test on March 1 , 1954, at 1 5 
megatons the most powerful atmospheric weapon ever detonated by the U.S. (The people ofEnewetak and 
Bikini had been evacuated from their home atolls.) 

However, the Breslin and Cassidy report, revealed that significant doses were monitored throughout 
the Marshall Islands following not only the Bravo test but also after each of the other tests conducted during 
Operation Castle in 1954. The comparisons between doses suffered by Downwinders and the Marshall 
Islanders is discussed more fully at Attachment I. “Comparison of Cumulative External Radiation Exposures 
Between High-End U.S. “Downwinders” and “Unexposed” Individuals Living in the Marshall Islands.” 

The average external exposure to Dowiiwinders of about 0.48 rem. External exposures in the 
“unexposed” Marshall Islands ranged from ahi^ of 18 rem in Ailuk to a low of 0.51 rem in Ujae. These 
findings show the extent of radioactive contamination and resultant exposures was far beyond what was 
known at the effective date of the 177 Agreement. Further, these findings justify the extension of the 
presumption of causation throughout the Marshall Islands based upon the precedent of the U.S. Radiation 
Exposure Compensation Act, 

The cumulative doses contained in the Breslin and Cassidy report were apparently not of great 
concern at the time, except for Rongelap. Ailinginae and Utrik. Howe\«r, radiation protection standards 
established just three years later should have raised concern for most of the other atolls. In 1957, the U.S. 
National Bureau of Standards published an addendum to its report #59 for the National Council on Radiation 
Protection (NCRP) in which a new’ public limit of 0.5 rem (500 mrem) per year was established for 
maximum permissible exposure. Tw'o years later, in 1959. the International Commission on Radiological 
Protection set a maximum general public limit of 0.17 rem (170 mrem) per year (ICRP Publication 2). [It 
should be noted that in 1990 the ICRP reduced the general public limit to 1 mSv (100 mrem) per year (ICRP 
Publication 60).] 

The cumulative doses contained in the 1955 AEC report for the Castle series are external only and do 
not combine internal doses, as cuiTent radiation protection standards now require. Also, for various reasons 
discnssed in the report, the external valnes given are, in general, underestimations. It should also be noted 
that the monitoring was conducted over only a 12-w'eek period, not an entire year. It is reasonable to assume 
that unmeasured radioactive debris continued to fallout, in dea-easing amounts, during the weeks and months 
following the conclusion of the series. 

Nevertheless, the exposure levels in that report show that 1 0 of the 22 populated atolls listed 
exceeded the NCRP 1957 maximum limit of 500 mrem over the period of an entire year for the general 
public and an additional 10 populated atolls exceeded the ICRP 1959 general public limit of 170 mrem for a 
whole year. 

This information was not available to those negotiating the settlement on behalf of the Marshall 
Islands. In fact, fallout measurements from the last two series of tests in the Marshall Islands still remain 
classified nearly 40 years after the final test, despite numerous requests made by the RMI government. Those 

tw o series Operation Redwing in 1956, comprising 17 tests totaling 20.8 megatons, and Operation 

Hardtack 1 in 1958, comprising 33 tests totaling 28 rregatons had a combined yield greater than the 

Operation Castle series in 1954. 
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The fact that the exposure levels sustained by people living on nearl)' every atoll in the Marshall 
Islands in 1954 exceeded U.S. and international Tnaximum permissible levels established shortly thereafter 
establishes that it was not only the four atolls of Enewetak, Bikini, Rongelap and Utrik that suffered radiation 
exposures from the testing program and constitutes another area of changed circumstances. 

The Evolution of Maximum Permissible Exposure Levels 

Radiation protection standards are put in place to protect the health of the general public from the 
harmful effects of exposure to radiation. As tiie scientific understanding of the effects of radiation on human 
health has developed, it has come to be understood that the risk per unit dose is more haimful than 
previously thought. Corresponding to this increase in understanding, radiation protection standards have 
become more strict by lowering the limits for exposure. In “The Meaning of Radiation for those Atolls in the 
Northern pait of the Marshall Islands that Were Sur\'eyed in 1978,” (ERDA 1980), the radiation protection 
standards in effect at that time w^ere described as follow's at page 29: 

The U.S, government has established that an American should not receive more than 500 
mrem of radiation exposure in one year, in addition to radiation that doctors use and that 
which has always been part of the world. They also establish that the amount of radiation that 
people who live in the Unites States may receive over a 30 year period should not be more 
than 5000 mrem. 

In 1990 the standards were reduced dramatically with the promulgation of revisions to the radiation 
protection standards set forth by the U.S. Nuclear Regulatory Commission in 10 CFR 20. These revisions 
included a radiation protection standard of 100 mrem/'yr for members of the general public (not including 
medical exposures or exposures to background radiation), along with the adoption of the as- low-as- 
reasonably-achievable (ALAR,\) philosophy as a regulation. The adoption of ALARA as a regulatory 
requirement is especially notew'orthy since it requires that radiation exposures to the general public be 
maintained as far below 100 mrem per year as is reasonably achievable. 

Protection standards wa'e reduced further in 1997, as the U.S. EPA adopted a 15 mrem standard. As 
noted by the Congressional Research Service: 

The Environmental P'otection Agency (EPA) issued the 15 millirem standard in 1997 in an 
agency guidance document. This guidance recommends safe levels of human exposure to 
determine the degree of cleanup at Superfund sites in the United States where radioactive 
contamination is present. To date, EPA has not proposed this standard in federal regulation, 
and it therefore is not legally enforceable or binding in the United States. However, EPA 
issued the standard based on an enforceable federal regulation, which requires a degree of 
cleanup that w'ould result in a cancer risk of no greater than 1 in 1 million, or as much as 1 in 
10.000 in certain circumstances, (footnotes omitted) Congressional Research Service, 
“Republic of the Marshall Islands Changed Circumstances Petition to Congress,” March 14, 

2005, Order Code RL328I1. 

It should be noted that this is the standard adopted for protection of the general public in relation to the 
proposed Yucca Mountain radioactive waste depository. It is also the standard adopted by the Nuclear 
Claims Tribunal in consideration of claims for damage to property. This evolution of standards for 
protection of human health from radiation from5(X) mrem in 1986, the effective date of the Section 177 
Agreement, to 15 mrem at present is a change that was not known and could not have been known in 1986. 
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Status of the Nuclear Claims Fund 


The Nuclear Claims Fund has eroded in value from $150 million to its current level of less than $1 
million for a variety of unforeseen reasons. These include the stock market crash of 1 987, the failure to meet 
the peiformance goal of 12.5% (reasonably anticipate when the agreement was negotiated,) and the decline 
in the market following the tragic events of September 1 1, 2001. The history of the Fund and the failure to 
meet perfoirnance goals is further discussed in Attachment 1 , ‘The Failure of the Nuclear Claims Fund to 
Meet Its Expected Performance GoaC’ Absent these circumstances, the Fund would have retained its value 
and it could “provide, in perpetuity, a means to address past, present and future consequences of the Nuclear 
Testing Program” (Article I, Section 2 of the Section 177 Agreement). The failure to do so, coupled with the 
level of damages determined by the Tribunal, pro\ndes an additional changed circumstance for consideration 
under the Agi'eement. 

Conclusion 

The Nuclear Claims Fund cumently stands under one million dollars. The level of awards made by 
the Nuclear Claims Tribunal, the duly authorized forum for adjudicating claims pursuant to the Section 177 
Agreement, renders the settlement manifestly inadequate. The settlement made in 1986 was not based upon 
any reasonable evaluation of damages, but was a political settlement that expressly recognized the need to 
revisit the settlement in the event changed circumstances could be shown. The increase in knowledge of the 
harmful effects of radiation on human health exemplified by the NCI study and new information about the 
extent of radioactive contamination in the Marshall Islands clearly shows changed circumstances and a 
critical need for additional funding to address test related medical conditions that have yet to manifest in the 
population. 

A renegotiation of the nuclear claims settlement based on the Changed Circumstances provision 
contained in Article IX of the Section 1 77 Agreement is clearly warranted. Without an extensive and 
impartial review of the currently knov'n damages caused by the nuclear testing program and a substantial 
increase in the funding for payment of awards, it cannot truly be said that the "Agreement constitutes the full 
settlement of all claims, past, present and future . . . related to the Nuclear Testing Program" (Article X of the 
Section 177 Agreement). 
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Attachment 1 

THE OPERATIONS OF THE MARSHALL ISLANDS NUCLEAR CLAIMS TRIBUN AL 
EST ABLISHED PURSUANT TO U. S. PUBLIC LAW 99-239 

Outline of prepared remarks for Congressional Staff Briefing on April 23, 2004 
Bill Graham. Public Advocate 

The Section 177 Agreement provided that the Tribunal “shall have jurisdiction to render final determination 
upon all claims past, present and future ... which are based on, arise out of. or are in any way related to the 
Nuclear Testing Program.''’ In canylng out that mandate, the Tribunal was specifically directed “to the laws 
of the Maishall Islands, including traditional law. to international law and, in the absence of domestic or 
international law, to the laws of the United States” in determining any legal issue. [Article IV. Claims 
Adjudication Process] 

The Tribunal has had to deteimine numerous legal issues in its less than 16-year existence and many of those 
determinations have been based on reference to the laws of the United States. In fact, Tribunal regulations 
include a section entitled “Comparability With United States Compensation Schemes.” 

The determinations of the Tribunal and the compensation awards resulting from them are in large part based 
on comparable determinations made under U.S. law. Specifically: 

1. The Tribunal’s pei'sonal injury compensation program is largely comparable to U.S. programs providing 
benefits both to atomic veterans and to civilians w'ho were deemed to have been exposed by atomic testing at 
the Nevada Test Site (NTS). 

y Basis for Presumption of Exposure - In the Radiation Exposure Compensation Act [PL 101-426]. the 
U.S. Congress found that fallout emitted during above-ground nuclear tests in Nevada exposed 
individuals who lived in parts of Nevada. Utah, and Arizona “to radiation that is presumed to have 
generated an excess of cancers among these individuals.” The RECA (“Downw'inders”) program, 
administered by the Department of Justice, provides presumptions of exposure and causation for 19 
listed medical conditions and the defined “affected area” includes points as far as 560 miles from the 
NTS. Given the vastly greater yields and levels of radioactive fallout of the testing in the Marshall 
Islands, the Tribunal’s extension of the same presumptions of exposure and causation to anyone who 
lived in the Marshall Islands is both reasonable and credible, [see attached paper Comparison of 
Cumulative External Radiation Exposures Between High-End U.S. '‘Dowmvinders " and 
"IJnexposed” Individuals Living in the Marshall Islands^ 

r' Radiogenic Conditions - As adopted by the Congress in 1990. RECA provided compensation for 13 
medical conditions. The program adopted by the Tribunal in 1991 provided compensation for 25 
medical conditions. RECA’s list was increased to 19 conditions in 2000 as a result of PL 106-245, in 
which the Congress found that “scientific data ... provide medical validation for the extension of 
compensable radiogenic pathologies.” The TribunaTs list has been increased on four separate 
occasions by a total of 1 1 conditions (two in 1994, seven in 1996, one in 1998 and one in 2003) 
which current scientific research findings demonstrate are radiogenic in nature, [see attached paper 
Analysis of Personal Injwy Awards through April 16, 2004] 

‘f Relative Award Amounts and the Real 'Value of Money - Compensable medical conditions on the 
RECA list are aw'arded S50,000 while die Tribunal aw'ards as much as $125,000 for some of the same 
conditions. However, awards to Americans are paid in full in a lump sum while the Section 177 
Agreement [Article II, Section 7(b)] requires that “All monetary awards made by the Claims Tribunal 
... shall be paid on an annual pro-rata basis.” If a $50,000 Dow'nwinder's check had been used to 
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create a trust fund earning the 12.5% annual return expected for the Nuclear Claims Fund, the $6,250 
in yearly dividends would have totaled $62,500 after ten years. Combined with the original $50,000 
principal, a total of $112,500 in benefits w^ould have been received under such a scenario. During the 
10-year period from the inception of the Tribunal’s personal injury compensation program in 1991 to 
October 2001. the most that any of its awardees had received in payment was $82,500 (representing 
66% of $125, 000). 

2. Property damage awards made by the Tribunal are credible because they are based largely on cuirent U.S. 
Environmental Protection Agency (EPA) standards and the underlying belief that Marshallese are entitled to 
a comparable level of radiation protection as U.S. citizens, [see attached paper Summaiy of Property 
Damage Compensation Awards Made by the Marshall Islands Nuclear Claims Tribunal] 

‘f Basis for Radiological Cleanup and Remediation - In December 1998. the Tribunal issued a formal 
written Memorandum of Decision and Order in which it stated that the principle of the International 
Atomic Energy Agency (IAEA) “whereby the victims of a transboundary exposure are treated no less 
favorably than the citizens of the offending country, is consistent with the Tribunal’s policy of 
comparability with U.S. policies and procedures” in its persona! injury compensation progi am. The 
Tribunal’s decision applied that principle to the situation in the Marshall Islands, where the U.S. had 
conducted nuclear testing, and went on to adopt the “policies and criteria” set out in a 1997 U.S. EPA 
memorandum. Those policies provide that “If a dose assessment is conducted at the site then 15 
millirem per year (mrem/yr) effective dose equivalent (EDE) should generally be the maximum dose 
limit for humans,” That standard has provided the basis on which the Tribunal has determined the 
need for and cost of radiological cleanup and remediation. 

? .\wards for Cleanup and Remediation - In 2000. the Tribunal concluded a lengthy and extremely 
complex hearing and evidentiary process by issuing a decision in the class action property damage 
claim that had been filed on behalf of the People of Enewetak 10 years earlier, In its Memorandum 
of Decision and Order for that claim, the Tribunal acknow ledged that “Both the United States and 
Marshall Islands Constitutions prohibit the taking of private propeity for public use without just 
compensation.” The Tribunal award of such compensation included “the reasonable costs of 
clean-up and rehabilitation” in the amount of $107.8 million. In its 2001 Memorandum of Decision 
and Order in the class action property damage claim on behalf of the People of Bikini, the Tribunal 
awarded net clean-up and rehabilitation costs of $251,500,000.’ 

The credibility of the Tribunal’s decisions, however, cannot ultimately be established until and unless its 
aw'ards are actually paid. With the abject failure of the Nuclear Claims Fund to attain its performance goal, 
the original $150 million settlement amount has proven to be manifestly inadequate. At its present value of 
$5.8 million, the Fund cannot possibly “maintain, in perpetuity, a means to address past, present and future 
consequences of the Nuclear Testing Program, including the resolution of resultant claims.” [Section 177 
Preamble] [see attached paper The Failure of the Nuclear Claims Fund to Meet Its Performance Goal] 


' lineweiak cleanup and reinediaiion cosis include: soil removal - 522,500.000; potassium LreaLment - $ 15,500,000; 
soil disposed (causeway) - $31,500,000; Fig./Quiiice clean-up - 510,000,000; surveys - $4,510,000; soil rehabilitation 
and revegetation- 517,700,000; $103.1 million additional to restore the soil and rcvcgctatc the 5.58 acres subject to soil 
removal as part (if the radiological cleanup; less 510,000,000 stipulated value of the Enicbi Trust Fund. Total 
remediation costs in Bikini include (1) soil excavation and removal; (2) periodic clearing of land of underbrush prior to 
potassiiun applications; (3) purchase and periodic application of potassiunv'potassium fertilizer; (4) soil management 
dial ensures proper dosage of poiassium/polassium fertilizer; (5) a comprehensive surveillance program involving soil 
and crop samples, iuialyses and bioassays; and (6) disposal of contaminated soil. 
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Comparison of Cumulative External Radiation Exposures Between High-End U.S. 
“Dowuwinders” and “Unexposed” Individuals Living in the Marshall Islands 

In the U-S. Radiation Exposure Compensation Act [RECA, PL 101-426], the U.S. Congress found that 
fallout emitted during above-ground nuclear tests in Nevada exposed individuals who lived in the downwind 
affected area in Nevada, Utah, and Arizona ‘‘to radiation that is presumed to have generated an excess of 
cancers among these individuals."’ Under the RECA program, such individuals (“Downwinders”) are 
provided presumptions of exposure and causation for 19 listed medical conditions. The defined "affected 
area” under RECA includes points as far as 560 miles from the NTS. 

The 67 nuclear tests conducted by the United States between 1946 and 1958 resulted in fallout that 
contaminated all atolls and islands of the Republic of the Marshall Islands (RMI) to varying degrees. For 
man)' years, how'ever. the only individuals considered by the U.S. to have been “exposed” were those who 
w'ere physically present on Rongelap, Ailinginae or Utrik atolls at the time of the Bravo test on March 1. 
1954, at 15 megatons the most pow’erful atmospheric w'eapon ever detonated by the U.S. 

Consistent with the view that health impacts of the nuclear testing program were confined to a very small 
population w'ere the limited past efforts to quantify radiation exposures and their consequences to other 
Marshall Islands groups which w'ere characterized as “unexposed.” implying that the RMI population at large 
either received no radiation exposures from any of the 67 nuclear tests or that exposures w'ere so small so as 
to be of no consequence. 

However, information declassified by the U.S. government in 1994 revealed that significant doses were 
monitored througho ut the Marshall Islands following not only the Bravo test but also after each of the other 
tests conducted during Operation Castle in 1954.* 

Given this understanding and the knowledge that the total explosive yield of the testing in the Marshall 
Islands was 93 times that of all atmospheric tests in Nevada, a more comprehensive assessment of dose 
estimates was conducted in 2002 for Marshall Islanders at 21 “unexposed” atolls for all 67 nuclear tests. The 
results of that assessment indicate that the average individual external radiation dose to populations at every 
atoll in the Marshall Islands exceeded the average exposures of those individuals living in the six counties 
closest to the Nevada Test Site during the respective periods of atmospheric testing. 

The accompanying two tables provide cumulative exposure data during the respective periods of atmospheric 
testing for people living in the six U.S. counties and for people living on 21 atolls and islands in the RMI 
who have traditionally been viewed as “unexposed.” 

In addition, people living in the Marshall Islands w'ere exposed to significantly greater amounts of 
radioactive iodine, a nuclide which concentrates in the thyroid and can cause both cancer and a number of 
non- malignant medical conditions affecting that gland. In 1998, scientists at the Radiation Studies Branch of 
the U.S. Centers for Disease Conti'ol and Prevention (CDC) estimated that approximately 6.3 billion curies 
of radioactive Iodine- 1 3 1 w ere released to the atmosphere as a result of the U.S. weapons testing in the 
Marshall Islands. That amount is 42 times greater than the 150 million curies released as a result of the 
testing in Nevada. Tt is also 1 50 times greater than the 40 million curies released as a result of the Chernobyl 


“Radioactive Debris From Operation Castle, Islands of the Mid-Pacific,” by Alfred.!. Breslin and Melvin E, Cassidy, 
January 18, 1955, United States Atomic Energy Commission 
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nuclear accident and 8,500 times greater than the estimated 739,000 released from Atomic Energy 
Commission (AEC) operations at Hanford. Washington. 

In view of this new understanding of the relative exposures of U.S. downwinders, the Tribunal’s extension of 
the same presumptions of exposure and causation to anyone who lived in the Marshall Islands during the 
testing period is both reasonable and credible. 


Distribution of Individual Cumulative External D Exposures 
by Exposure Range During the Three Major Time Periods 

[Source: Anspaugh et al. 1990, Health Physics 59(5)] 


Exposure Range 

(R) 

Persons Within Exposure Range 


1951 to 1958 

1961 to LTBT“ 




1 MJ.UtlU 


0.1 TO 0.5 

KOPOO 

4X0 

6 

0.5 to 1.0 

19PO0 

0 

0 

l.O to .5.0 

20, ()()() 

0 

0 

.5.0 to 10.0 

.520 

0 

0 

10.0 to 1.5.0 

45 

0 

0 

1 outi 


ISO.OOO^ 

180,000'’ 

Collective Dose 
(Person-R) 

-85,000 

610 

320 

Average Individual 
Dose (R) 

0.472 

0.0034 

0.0018 


" Limited Test Ban Treaty (LTBT) signed 5 August 1963. 

Exposed persons are those living in the counties of Clark, Lincoln, Nye, and White Pine in 
Nevada and the counties of Iron and Washington in Utah 
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Summary of Exposure Dose Data: Best Estimates to Individuals and Population Groups 
(from Radiation Exposures Associated with the U.S. Nuclear Testing Program for 21 Atolls/Islands in 
the Re public of the Marshall Islands, SC&/V Augu st 2002) 


1 ui-auuii 

Aculc and liUcrincdiate 
Boses 

PQpiilfltion 

, SSze 
0046-1958) 

Average 
FAteriial Jo , 
Individual 

Whole Bod> 
Dose (Rem) ’ 

Ailuk 

387 

18.0 

Mejit 

333 

15.3 

Wotje 

317 

7.9 

Likiep 

622 

6.7 

Kwajalein 

1042 

5.6 

Wotho 

47 

3.3 

Amo 

1109 

2.2 

Maloelap 

412 

1.8 

Majuro 

1981 

1.9 

Mill 

334 

1.7 

Jaluit 

1156 

2.0 

Ebon 

806 

1.7 

Aur 

382 

1.6 

Kili 

147 

1.3 

Ailinglaplap 

947 

1.1 

Jabat 

49 

LI 

Namodik 

431 

LI 

Namu 

370 

0.88 

Lib 

52 

0.86 

Lae 

137 

0.77 

Ujae 

185 

0.51 

TOTALS 

11,061 
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ANALYSTS OF PERSONAL INJURY AWARDS THROUGH APRIL 16, 2004 


Group A - Conditions Covered by U.S. Radiation Exposure Compeusation Act 


Compensable Medical Condition 

Number of Awards 

Net S Awarded 

1 . Leukemia 

50 

$4,479,000 

2. Cancer of the Thyroid 



a. recurrent or requiring multiple treatments 

31 

2,012,500 

b. non-recurrent 

101 

4,275,000 

3. Cancer of the breast 



a. recuiTent or requiring mastectomy 

36 

3,425,000 

b. non-recurrent or lumpectomy 

23 

1,687,500 

c. cause of death or end stage 

37 

4,161,000 

4. a. Cancer of the pharynx, non- fatal within 5 years 

8 

800,000 

4.b. Cancer of the pharynx, cause of death or end stage 

17 

1,863,000 

5 . Cancer of the esophagus 

7 

768,000 

6. Cancer of the stomach 

33 

3,582,500 

7. Cancer of the small intestine 

3 

238,000 

8. Cancer of the pancreas 

24 

2,551,500 

9. Multiple myeloma 

5 

541,000 

10. a Lymphoma, non- fatal within 5 years 

29 

2,500,000 

lO.b. Lymphoma, cause of death or end stage 

28 

3,055,000 

11. Cancer of the bile duct 

3 

300,000 

12. Cancer of the gall bladder 

0 

0 

13. Cancer of the liver 

36 

4,001,500 

14. a. Cancer of the colon, non-fatal within 5 years 

17 

1,100,000 

14.b. Cancer of the colon, cause of death or end stage 

11 

1,095,500 

15. a. Cancer of the urinary tract, non-fatal within 5 years 

7 

487,500 

15.b. Cancer of the urinary tract, cause of death or end stage 3 

301,000 

16. a. Malignant Salivary Gland Tumors 

6 

275,000 

18. Cancer of the ovary 

57 

5,899,500 

29. Cancer of the brain 

11 

1,025,500 

33. Cancer of the cecum (listed separately by the Tribnnal but medically part of the small intestine) 

a. non-fatal within 5 years 

2 

150,000 

b. cause of death or end stage 

L 

101,000 


586 

$50,675,500 

Group B - Conriitious Clearlv Linked to Fallout from the Bravo Test* 


Compensable Medical Condition 

Number of Awards 

Net $ Awarded 

19. Unexplained hypothyroidism 

18 

481,250 

20. Severe growth retardation due to thyroid damage 

2 

125,000 

23. Radiation sickness 

72 

900,000 

24. Beta bums 

72 

900,000 

25. Severe mental retardation 

0 

0 


164 

$2,406,250 


* Nearly all of these awards have been made to individuals who were physically present on Rongelap during the Bravo test of 
March 1, 1954. At least seven 17) of the hypothyroidism cases received a $25,000 ex ^ralia pavinent from the U.S. for tliat 
condition. Such payments are deducted from Tribunal awards as prior compensation for the same injury. 
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Group C - Conditions Covered by U.S. Radiation-Exposed Veterans Compensation Act 


Comoensable Medical Condition Number of Awards Net % Awarded 

31. a. Cancer of the kidney, non- fatal within 5 years 10 $ 750.000 

31. b. Cancer of the kidnev. cause of death or end stace 2 171.500 

12 S921.500 

Group D - Conditions Covered bv U.S. Energy Employee Occ. Illness Comp. Act 

Comoensable Medical Condition 

Number of Awards 

Net $ Awarded 

35. Cancer of the bone 

8 

S69S,000 

Group £ - Conditions on the Veterans’ Administration Regulatory list 


Comoensable Medical Condition 

Number of Awards 

Net $ Awarded 

17. Non-malignant thyroid nodule 



a. not reqniring surgery 

721 

8,500,000 

b. requiring partial thyroidectomy 

245 

7.575.000 

c. requiring total thyroidectomy 

17 

700.000 

22. a. Meningioma, non- fatal within 5 years 

15 

1.250.000 

22. b Meningioma, cause of death or end stage 

2 

242,000 

28. Bronchial cancer 

206 

7,687,500 

29. Benign tumors of the brain (in addition to brain cancers) 3 

312,500 

30. Cancer of the central neivous system 

0 

0 

32. a. Cancer of the rectum, non- fatal within 5 yeai's 

13 

937,500 

32. b. Cancer of the rectum, cause of death or end stage 

6 

500,000 

34. Non-melanoma skin cancer 

I 

37.500 


1.229 

$27,742,000 


Meningioma is listed as a separate condition by the '1 ribunal. It is understood that it is covered under VA regs as a benign tumor 
of the brain, 


Group F - Conditious deemed radiogenic bv the Triboual but not known to be bv U.S. 


Comoensable Medical Condition Number of -Awards 

Net % .Awarded 

16. b. Benign salivary gland tumor not requiring surgeiy 

3 

31.250 

16.C. Benign salivary gland tumor requiring surgery 

26 

881,250 

27. a. Malignant parathyroid gland tumors 

0 

0 

27. b. Benign parathyroid gland tumor not requiring surgery 

0 

0 

27. c Benign parathyroid gland tumor requiring surgery 

4 

150,000 

26. Unexplained hyperparathyroidism 

1 

12,500 

21. Une.xplained bone mairow failure 

6 

414.500 


40 

$1,489,500 

SUMMARY: 



Group A (Downwinders’ list) 

587 

$50,725,500 

Group B (Rongelap Bravo conditions) 

164 

2.406.250 

Group C (Veterans’ presnmed list) 

12 

921,500 

Group D (Energy Employees’ list) 

8 

698,000 

Gronp E (Veterans’ regulatory^ list) 

1229 

27.742.000 

Group F (Additional Tribunal conditions) 

40 

1.489.50 

GRAND TOTALS 

2,040 

$83,982,750 
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Summary of Property Damage Compensation Awards 
Made by the Marshall Islauds Nuclear Claims Tribunal 

On April 13. 2000. the Tribunal issued a Memorandum of Decision and Order in the class action property 
damage claim of the People of Enewetak. In deciding its first property damage award, the Tribunal stated 
that 'The goal of compensation, where there has been harm to property, should be to make the owner whole 
through the award of proper damages. A general statement for deteimination of damages to land may be 
found at the Restatement (Second) Torts §929, Harm to Land from Past Invasions : 

(1) Tf one is entitled to a judgment for harm to land resulting from a past invasion and not 
amounting to a total destruction of value, the damages include compensation for (a) the 
difference between the value of the land before the harm and after the harm, or at his election 
in an appropriate case, the cost of restoration diat has been or may be reasonably incurred, (b) 
the loss of use of the land, and (c) the discomfort and annoyance to him as an occupant.’' 

The April 2000 decision of the Tribunal awarded net amounts of $91,710,000 for restoration and cleanup of 
Enewetak, $199,154,811 for past and future loss of use of the atoll, and $34,084,500 for hardships and 
suffering experienced by the people during their 33- year removal from their home atoll. The total amount of 
that award was $324,949,311. [An electronic version of the Memorandum of Decision and Order is 
available at the Tribunal website at http//:w^ww .nuclearclaimstribunal.com.] 

On May 5, 2000, the Tribunal issued an Order amending the April Memorandum of Decision and Order “to 
include an additional $16.1 million as the cost to restore soil and revegetate the 558 acres subject to soil 
removal as part of the radiological cleanup, thus bringing the total amount of damages to $341,049,31 1 

On August 3, 2000, the Tribunal issued an Order amending the amount awarded for loss of use to take into 
account pre-judgment interest from the original date of the loss of use calculation in January 1997 to the date 
of the award decision in April 2000. The effect of that Order was to increase the total award for past and 
future loss of use to $244,000,000. 

The net total of the Tribunal award in the Enewetak claim as of .frpril 2000 was $385,894,500. This 
includes $244.0 million for past and future loss of use of the atoll. $107,810,000 to restore the atoll to a safe 
and productive state, and $34. 084. 500 for the hardships suffered by the people as a result of their relocation 
to Ujelang. 

Interest earned on the lost use and restoration portions of die aw'ard increased the total from $386 million as 
of April 2000 to $431.5 million as of January 28, 2002. In February 2002, the Tribunal issued an initial 
payment on the Enewetak award in the amount of 0.25% or $1,078,750. By December 16. 2002, an 
additional $24,480,368 in intei'est had accrued, bringing the amount due as of that date to $454,986,118. In 
February^ 2003. the Tribunal issued a second payment on the Enewetak aw'ard in the amount of 0.125% of the 
updated (December 2002) amount or $568,733. 

On March 5, 2001. the Tribunal issued a Memorandum of Decision and Order awarding a total of 
$563,315,500 for property and consequential damages in the class action property damage claim of the 
People of Bikini. Of that amount, $278 million was for past and future loss of use; $251.5 million w'as for 
restoration; and $33,814,500 was “for the hardships suffered by the People of Bikini as a result of their 
relocation attendant to their loss of use.” [The Tribunal’s Memorandum of Decision and Order in Bikini is 
also available at the Tribunal w'ebsite.] 
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Interest eamed on the lost use and restoration portions of the Bikini award increased the total from $563 
million March 2001 to $596,723,771 million as of January' 28, 2002. In February 2002, the Tribunal issued 
an initial payment on the Bikini award in the amount of 0.25% or $1 ,491 ,809.43. By December 1 6, 2002, an 
additional $34,674,358 in interest had accrued, bringing the amount due as of that date to $629,896,320. In 
February 2003, the Tribunal issued a second payment on the Bikini award in the amount of 0.125% of the 
updated total, amounting to $568,733. 


Summary of Enew^etak Property and Hardship Damage Award Amounts 


Loss of use award as of April 13, 2000 (per amended decision of August 3. 2000) 
Restoration award as of April 13, 2000 (per amended decisions of 5,''5/00 and 8/3/00) 
Subtotal of lost use and restoration as of April 13, 2000 (per amended decisions) 
Hardship award 

Total award as of April 13. 2000 


$244,000,000 

107,810,000 

$351,810,000 

34,084,500 

$385,894,500 


Due as of April 13, 2000 on lost use and restoration (rounded from $351,810,000) 
Interest eamed from April 13, 2000, to Januaiy' 28, 2002 on lost use and restoration 
Hardship award (rounded, not subject to interest) 

Revised total as of January 28, 2002 (rounded) 

Less 0.25% payment made in February 2002 (applied to loss of use) 

Balance due after initial payment ($396,421,250 lost use plus $34 million hardship) 
Balance due on lost use and restoration after initial payment 
Interest earned from Jan. 29. 2002. to Dec. 16, 2002 on lost use and restoration 
Hardship award 

Revised total as of December 1 6. 2002 
Less 0.125% payment made in February' 2003 
Balance due after second payment 


$352,000,000 

45,540,000 

34.000.000 

$431,500,000 

(1.078.750.) 

$430,421,250 

$396,421,250 

24.480,368 

34,084.500 

$454,986,118 

(568.733.) 

$454,417,385 


Summary of Bikini Property and Hardship Damage Award Amounts 
Loss of use award as of March 5, 2001 
Restoration award as of March 5, 200 1 
Subtotal of lost use and restoration as of March 5. 2001 
Hardship award 

Total award as of March 5, 2001 


$278,000,000 

25I.50Q.00Q 

$529,500,000 

33,814,500 

$563,314,500 


Total due as of March 5, 2001 on lost use and restoration 

Interest eamed from March 5, 2001, to January' 28, 2002 on lost use and restoration 
Hardship award (not subject to interest) 

Revised total as of January' 28, 2002 

Less 0.25% payment made in February 2002 (6% applied to hardship, 94% to LoU/R 
Balance due after initial payment ($561,496,971 LoU/Res. plus $33,724,991 hardship) 


$529,500,000 

33,409,271 

33.814.500 

$596,723,771 

(1.491.809.) 

$595,221,962 


Balance due on lost use and restoration after initial payment (94% of total award) 
Interest earned from Jan. 29, 2002, to Dec. 16, 2002 on lost use and restoration 
Balance due on hardship aw ard after initial payment (6% of total award) 

Revised total as of December 16, 2002 
Less 0.125% payment made in February 2003 
Balance due after second payment 


$561,496,971 

34,674,358 

33.724.991 

$629,896,320 

(787.370.) 

$629,108,950 
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The Failure of the Nuclear Claims Fund to Meet Its Expected Performance Goal 

Concern existed in the Republic of the Marshall Islands (RMI) as early as 1987 about the 
ability of the Nuclear Claims Fund to achieve the “performance goal of producing ... 
average annual proceeds of at least $18 million (Annual Proceeds) for disbursement’' 
[Aiiicle I, Section 2 of the Section 177 Agreement]. 

A huge loss in the Fund’s value occurred less than one year into its existence, just when it 
had become fully invested, primarily in the U.S. equity market. During the week of 
trading from Tuesday, October 13, 1987 through Mondays October 19, 1987. the Dow 
Jones Industrial Average declined by almost one third and the value of the Nuclear 
Claims Fund was reduced by more than 15% to approximately $132 million. That loss 
meant that a sustained rate of return of nearly 14% was required in order to generate the 
required $18 million per year in Annual Proceeds. 

Congressional concern about the Fund’s performance is evidenced by its 1991 request 
that the U.S. General Accounting Office (GAO) review the status of the Fund to 
“determine whether the trust fund (1) was being distributed as required and (2) is 
adequate to meet the distribution requirements.” In its report Marshall Islands: Status of 
the Nuclear Claims Trust Fund (GAO.''NSIAD-92-229), the GAO stated that: 

“With modest rates of return, the Nuclear- Claims Trust Fund should be adequate 
to make the payments required by the section 177 agreement. However, the tiTist 
fund is not achieving the 1 2.5-percent investment returns expected when it was 
agreed on and may be neai'ly depleted when the 15-year terms of required 
disbursements is completed.” (page 2) 

“For the trust fund to meet the required distributions and retain the original $150 
million in principal, a 12.5-percent annual return would have been required.” 
(page 24) 

“Because earnings have been lower than total payments, the trust fund's principal 
has been drawn on to make disbursements. As of December 31. 1991. the trust 
fund’s market value was about $138 million.” (page 24) 

“Cognizant U.S. and RMI government and investment firm officiab said that a 12 
percent or higher return was considered achievable in the early 1980s, when 
negotiations for the agreement were taking place. If the RMI government had 
been able to invest in no-risk, long-term U.S. government bonds in June 1982, 
immediately after an early version of the Compact was signed, the investment 
could have yielded 13.57-percent annually on average through 2001. However, 
the funds were not provided by the United States until 1986, when the aveiage 
yield on long-term bonds had declined to 6.67-percent annually.” {page 25) 

Information on the perfoimance of the Fund since its inception follow's. That infoi-mation 
w^as compiled from various sources including quarterly^ reports prepared by the RMI 
investment advisors during the period from 1991-98, a preliminary sui-vey of the fund’s 
overall performance conducted by the RMI Auditor General in 1995. and 
communications from the current RMI investment ad\asor. Smith Barney Citigroup. 

As the initial 15-year period of the Compact of Free Association drew' to a close, personal 
injury' awardees had received payment of 25% to 66% of their compensation from the 
Tribunal (depending on when the award had been approved). A formal Statement of 
Detei-mination issued by the Tribunal on October 3, 2001. noted that: 
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“This year is the fifteenth anniversary of the Compact and the Section 177 
Agreement under which the Tribunal was created and funds made available for 
payment of claims from the U.S. Nuclear Testing Program. This marks the end of 
the distribution regime under which the Tribunal was allocated a set amount to 
make payment of awards. Und^ that regime, the Tribunal was forced to make 
payments on a pro rated basis. While ^s prorationing allowed at least some 
payment to be made to all those who received a personal injuiy award, it also had 
the unjust result of sti'etching payment out over a period of years so that many 
have passed away before receiving full payment.” 


“In order to address this injustice, die Tribunal this year wdll make an 
unprecedented distribution which will pay off 50% of the unpaid balances of 
personal injury' awards... While this will have the effect of significantly reducing 
the corpus of the Nuclear Claims Fund, the Tribunal has determined that payment 
in this manner most effectively addresses the effects of the nuclear testing 
program with the remaining funds available to it” 

In order to make such a distribution, the Tribunal requested a drawdown from the Fund in 
the amount of $16.9 million in September 2001. Additional drawdowns totaling more 
than $3 million w’ere requested by the RMl at that time in order to make the 60th and 
final quarterly distributions to the four LDAs. 

Although it was not specifically identified as an issue in the formal Petition submitted to 
the U.S. Congress on September 1 1, 2000, by the Republic of the Marshall Islands, the 
failure of the Fund to earn the required $18 million per year in Annual Proceeds is in and 
of itself a “Changed Circumstance” that forced the RMl to make distributions from the 
corpus of the fund rather than from such proceeds. 

Such distributions resulted in the Fund balance being severely reduced, to the point that it 
can no longer “provide, in perpetuity, a means to address past, present and future 
consequences of the Nuclear Testing Program” (Anicle I, Section 2 of the Section 177 
Agreement). 


DATE 


Balance 


Republic of the Marshall Islands Nuclear Claims (1 77) Fund Historical Balances 
Remarks 

Per RMl Auditor General May 1 995 
Per RMl Auditor General May 1995 {noting $21.9 


Dec. 31.1986 $150,330,000 
Dec. 31, 1987 131.830.300 

million loss 


Dec. 31. 1988 
Dec. 31, 1990 
(noting 8.39% 

Dec. 31. 1991 
Dec. 31, 1992 
Dec. 31. 1993 
Dec. 31, 1994 
Oct. 31, 1995 
investments 


137.724.665 

131,777,000 


138,000,000 

125,907,444 

125.587.723 

103,149,398 

101,092.202 


during the October-December 1987 quarter) 

Per RMl Auditor General May 1 995 

Shearson Lehman Bros. Consultant Group report 

annualized return since December 1986) 

GAO Report Status of the Nuclear Claims Trust Fund 
Shearson Lehman Bros.Consultant Group report 
Smith Barney Shearson Consultant Group report 
Smith Barneys Consultant Group report 
SB Consultant Group table, reporting $76,1 17,500 in 
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Consulting Group 


March 31. 1997 

92.493.095 

Dec. 31, 1997 

94,292.878 

June 30, 1 998 

95,871.613 

May31, 1999 

83,600,000 

RMT investment 


to Morgan 


Jan. 1. 2000 

76.000,000 

investment advisor 

Jan. 1, 2001 

60.800,000 

investment advisor 

Aug. 31,2001 

46,108,952 

Nov. 2, 2001 

28.763,335 

Feb. 1, 2002 

24.234,955 

June 28, 2002 

20,052,463 

Sep. 20, 2002 

17.945,376 

Dec. 31.2002 

12.598.016 

April 3, 2003 

9,649.608 

Management 


.July 31, 2003 

8,641,757 

Management 


Sep. 19, 2003 

8,975,198 

Dec. 31,2003 

5,794,702 

April 12, 2004 

5,830.000 


overseen by Paine Webber and $24,974,702 by 

Smith Barney Consultant Group report 
Smith Barney Consultant Group report 
Smith Barney Consultant Group report 
Notes from meeting of July 14, 1999, with former 

advisor (the Fund was transferred from Smith Bamey 

Stanley Dean Witter in early June 1999) 

Notes from meeting of Feb. 27, 2001. with RMl 

Notes from meeting of Feb. 27, 2001, with RMl 

e-mail communication from Salomon Smith Bamey 
e-mail communication from Salomon Smith Bamey 
e-mail communication from Salomon Smith Bamey 
e-mail communication from Salomon Smith Barney 
e-mail communication from Salomon Smith Bamey 
e-mail communication from Salomon Smith Bamey 
e-mail from First Hawaiian Bank Institutional Funds 

e-mail from First Hawaiian Bank Institutional Funds 

e-mail communication from Smith Bamey 
e-mail communication from Smith Bamey 
e-mail communication from Smith Bamey 
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Mr. Faleomavaega. Thank you very much. 

Mr. Weisgall. 

STATEMENT OF MR. JONATHAN M. WEISGALL, LEGAL 
COUNSEL, PEOPLE OF THE BIKINI ATOLL 

Mr. Weisgall. Thank you, Mr. Chairman. I have been serving 
as legal counsel for the people of Bikini for 33 years. You and I go 
back quite a ways to the days of Chairman Burton and Pat Krause 
and our other friends. I am here today joined by Senator Tomaki 
Juda, Mayor Eldon Note and Bikini liaison Jack Niedenthal. 

What I would like to do, Mr. Chairman, is come at this from a 
legal perspective. I am going to change my remarks based on what 
you have already heard. In the early 1980s, the people of the four 
atolls and other atolls in the Marshalls brought these claims in the 
United States Claims Court, as you know, then came the compact. 
What did the compact do to stop these cases? Listen again to the 
language of 177(a). You have heard it, but listen to this. The Gov- 
ernment of the United States accepts the responsibility for com- 
pensation owing to the citizens of the Marshall Islands for loss or 
damage resulting from the nuclear testing program. That is pretty 
clear. The United States accepts responsibility. That is the liability 
issue. 

Then came we will negotiate a separate agreement. That set up 
the $150 million trust fund that established the tribunal that Mr. 
Plasman oversaw. Part and parcel of that agreement was dis- 
missing those claims from the Claims Court while the tribunal 
heard those cases. I will come to that. That is not all that bad, de- 
pending on your conditions. The Marshallese plaintiffs, though, ar- 
gued that the government couldn’t settle their claims and they 
challenged the whole constitutionality of this 177 process. The fact 
that there was limited funding and the fact that there was a com- 
plete cutoff to all Federal Courts. 

Now, what the U.S. courts did in the 1980s, and this is mis- 
understood, they dismissed the cases. But all they said was it is 
premature to hear those constitutional challenges. Let these claims 
run their course in the tribunal. And what they said, whether the 
177 agreement provides adequate compensation cannot be deter- 
mined at this time, so the alternative procedure can’t be challenged 
until it runs its course. That is a quotation. And the appellate court 
affirmed that. That is not unreasonable. It says we don’t know if 
there is enough money, find out. 

So what happens for the next 19 years, the various plaintiff 
groups go to the tribunal, they get awards cumulatively for the four 
atolls of over $2 billion. And Mr. Plasman and his colleagues pay 
out $3.9 million. We are talking 2/lOths of 1 percent. That is all 
he has got. Now, having exhausted their remedies the people of Bi- 
kini, like Sleeping Beauty, I mean, we are back in the Claims 
Court 20 years later and I have lost my hair. Rongelap and Utrok 
will be there. 

Mr. Faleomavaega. I want your spirit. I really, really wanted to 
say that, and commitment if I might say, John. 

Mr. Weisgall. Let me go through the constitutional issues. They 
are really not that complicated. 
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Can the Federal Government take private property for a public 
purpose? Absolutely. As long as it pays the landowners. Now, nu- 
clear testing, that is a pretty good public purpose. We don’t want 
to use everyone’s land for that. Can Congress set up an alternative 
remedy like this tribunal to determine just compensation? Abso- 
lutely. It is okay. Can Congress determine the adequacy of the com- 
pensation, set the limit at $150 million? Absolutely not. That is the 
function of a court, that is not the function of the executive branch 
or the judicial branch. And can Congress give the exclusive power 
to this alternative tribunal and bar Federal Court review? Abso- 
lutely not. If that were the case. Congress could pass a law abol- 
ishing the fifth amendment, simply cutting off jurisdiction to any 
Federal court to hear a takings claim. You can’t bar access to Fed- 
eral courts to enforce Federal constitutional rights. 

Now, this $150 million, at the time of the compact hearings, I 
don’t know if it was Mr. Seiberling, I have it in my records, but 
one of your colleagues then said to the administration, it is in the 
hearing record, ask for documents that reflect the thinking of the 
administration to determine how much to pay, where this number 
came from. The answer in the record at Natural Resources “no 
such documents exist.” 

And what the government did after the compact was passed, it 
assured the U.S. courts that this $150 million was the beginning 
point. In fact, the appellate court that dismissed these cases spe- 
cifically two times in its opinion refers to the $150 million fund as 
an initial sum. Because the U.S. Government in its briefs implied 
there would be more money. The U.S. pulled a bait and switch. It 
told the U.S. courts that this was an initial sum that Congress 
would need to consider additional funding. And in its briefs to dis- 
miss our cases in the 1980s they talked about the changed cir- 
cumstances provision and they talked about the need for Congress 
“to consider possible additional funding under the changed cir- 
cumstances provision in case of unforeseen, substantial unforeseen 
damages.” 

And you know how that is the manifest in equity. Fast forward 
to 2005, Congress sends the Changed Circumstances Petition to the 
State Department when the tribunal has now got 2 million. The 
quote, the facts do not support a funding request under changed 
circumstances. That is called a shell game. The United States is 
negotiating with the Marshalls on Compact II and Minister Zackios 
wants to negotiate nuclear claims, huh, huh, huh, can’t do it, there 
is a changed circumstances provision pending in Congress and 
meanwhile it says to Congress, no, the circumstances don’t provide 
for changed circumstances. That is a little bit the fox guarding the 
henhouse, by the way. 

What should you do? One thing that this tribunal has estab- 
lished — no one knew the extent of the damages in the 1980s. The 
tribunal has completed its review and we now at least know what 
the gap is. We know what the damages are now. We know what 
the funding is. Call it ex gratia, call it just compensation, call it 
whatever you want to call it. You can act without the courts. The 
issue here is the United States should honor its moral, its legal, 
its constitutional obligations to people who had no other options. 
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They gave up their lands to help the U.S. win the Cold War. You 
do not have to wait for courts to act. 

Thanks. 

[The prepared statement of Mr. Weisgall follows:] 

Prepared Statement of Mr. Jonathan M. Weisgall, Legal Counsel, People of 

THE Bikini Atoll 

Thank you, Mr. Chairman. I am Jonathan Weisgall, and I have served as legal 
counsel for the people of Bikini for 33 years. I commend you for holding this hear- 
ing, and I hope in my testimony to walk you through more than two decades of liti- 
gation and legislation. 


I. BACKGROUND 

Mr. Chairman, I know that you are familiar with the Bikinians’ odyssey. The 167 
islanders were moved off their atoll hy the U.S. Navy in March 1946 to facilitate 
Operation Crossroads, the world’s third and fourth atomic bomb explosions. The fol- 
lowing year, the U.S. Government moved the people of Enewetak off their atoll. The 
dispossession of the people of the Marshall Islands and the health consequences of 
nuclear weapons testing that began in the shadow of World War II and continued 
through the United States’ victory in the Cold War has yet to end — more than six 
decades later. 

The United States’ nuclear weapons testing program had a dramatic effect on the 
Marshall Islands. In the 12-year period from 1946-1958, the United States con- 
ducted 67 atomic and hydrogen atmospheric bomb tests at Bikini and Enewetak 
atolls, with a total yield of 108 megatons. This is 98 times greater than the total 
yield of all the U.S. tests in Nevada. Put another way, the total yield of the tests 
in the Marshall Islands was equivalent to 7,200 Hiroshima bombs. That works out 
to an average of more than 1.6 Hiroshima bombs per day for the 12-year nuclear 
testing program in the Marshalls. During these years, the Marshall Islands were 
a United Nations Trust Territory administered by the United States, which had 
pledged to the United Nations to “protect the inhabitants against the loss of their 
land and resources.” ^ 

The March 1, 1954 Bravo shot at Bikini was the largest nuclear bomb ever ex- 
ploded by the United States. Its explosive 3deld — equal to nearly 1,000 Hiroshima- 
type atomic bombs — was more than 200 times greater than the yield of the largest 
test ever conducted at the Nevada Test Site, and its fallout covered an area of 
50,000 square miles, with serious-to-lethal radioactivity falling over an area almost 
equal in size to the entire state of Massachusetts.^ Tragically, radioactive fallout 
drifted in the wrong direction and irradiated the 236 inhabitants of Rongelap and 
Utrok Atolls, as well as the crew of a Japanese fishing vessel. 

The Bravo shot touched off a huge international controversy that eventually led 
to the U.S. moratorium on atmospheric nuclear testing and the U.S.-U.S.S.R. Lim- 
ited Nuclear Test Ban Treaty.® President Eisenhower told a press conference that 
U.S. scientists were “surprised and astonished” at the test, and a year later the 
Atomic Energy Commission (AEC) admitted that about 7,000 square miles down- 
wind of the shot “was so contaminated that survival might have depended upon 
prompt evacuation of the area . . Put another way, if Bravo had been detonated 
in Washington, DC, and the fallout pattern had headed in a northeast direction, it 
would have killed everyone from Washington to New York, while near-lethal levels 
of fallout would stretch from New England to the Canadian border.® 

In March 1946, prior to the first nuclear weapons test in the Marshall Islands, 
the U.S. Government moved the Bikinians to Rongerik Atoll, 125 miles east of Bi- 
kini, where they nearly starved to death, then briefly to Kwajalein and then finally 
to Kili in 1948. Sadly, Kill remains home to most Bikinians more than 53 years 
after the testing began, and life there remains difficult. Kili is a single island, not 
an atoll with a lagoon. Bikini, with its 23 islands and 243-square mile lagoon, is 


1 Trusteeship Agreement for the Former Japanese Mandated Islands, 61 Stat. 3301, 80th 
Cong., 1st Sess. (1947), Art. 6, Sec. 2. 

^Findings of the Marshall Islands Nationwide Radiological Study Summary Report (December 
1994) at 3; Jonathan M. Weisgall, Operation Crossroads: The Atomic Tests at Bikini Atoll (Naval 
Institute Press 1994) at 306. 

®See, e.g., Peter Pringle and James Spigelman, The Nuclear Barons (Holt, Rinehart and Win- 
ston 1981) pp. 243—59. 

‘^New York Times, March 25, 1954, pp. 1, 18. 

® Jonathan M. Weisgall, Operation Crossroads: The Atomic Tests at Bikini Atoll (Naval Insti- 
tute Press 1994), pp. 304-05. 
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thousands of times bigger, and its land area is more than nine times bigger. Kili 
has no sheltered fishing grounds, so the skills the people had developed for lagoon 
and ocean life were rendered useless on Kili. This drastic change from an atoll exist- 
ence, with its abundant fish and islands as far as the eye could see, to an isolated 
island with no lagoon and inaccessible marine resources, continues to take a severe 
psychological toll on the people. 

Following President Johnson’s August 1968 announcement that Bikini was safe 
and that the resettlement of Bikini would “not offer a significant threat to [the 
Bikinians’] health and safety,” he ordered the atoll rehabilitated and resettled.® The 
first Bikinians returned to their atoll in 1969. They lived there until 1978, when 
medical tests by U.S. doctors revealed that the people had ingested what may have 
been the largest amounts of radioactive material of any known population, and they 
determined that the people had to be moved immediately.'^ What went wrong? An 
Atomic Energy Commission blue-ribbon panel, in estimating the radiation dose the 
people would receive, relied on an AEC scientist’s erroneous data that threw off one 
part of their calculations by a factor of nearly 100. “We just plain goofed,” the sci- 
entist told the press.® 

History sadly repeated itself in late August 1978, as U.S. ships once again entered 
Bikini lagoon and the 139 people living on the island packed up their possessions 
and left. The 2,500 Bikinians living today remain scattered throughout the Marshall 
Islands and the United States, with the largest number still living on Kili. 

The statistics 61 years after testing began are sobering: 

• The Bikinians remain exiled from their homeland. 

• Approximately half the Enewetak population cannot return to their home is- 
lands in the northern part of the atoll, where radiation still renders the is- 
lands too radioactive. The Runit Dome, containing over 110,000 cubic yards 
of radioactive contaminants, remains on Enewetak Atoll. 

• At least four islands at Bikini and five at Enewetak were completely or par- 
tially vaporized during the testing program. 

• Although they were over 100 miles from Bikini, the people of Rongelap re- 
ceived a radiation dose from Bravo equal to that received by Japanese people 
less than two miles from ground zero at Hiroshima and Nagasaki. They suf- 
fered from radiation poisoning; all but two of the nineteen children who were 
under ten at the time of Bravo developed abnormal thyroid nodules, and there 
has been one leukemia death.® The people were moved off the islands for 
three years after the Bravo shot, and they moved off again in 1985 amid con- 
cerns about radiation dangers. Resettlement activities are currently under- 
way, but the moderate resources of the people will delay a full resettlement 
for many years. 

• The people of Utrok were returned to their home atoll a mere three months 
after Bravo and were exposed to high levels of residual fallout in the ensuing 
years. This unnecessary exposure led to thyroid problems and other cancers. 

• The inhabitants of Rongelap and Utrok were the subjects of a medical re- 
search program designed to understand the effects of ionizing radiation, and 
they continue to suffer from radiation-related diseases. Indeed, recent Depart- 
ment of Energy whole body counting data has shown that the people living 
on Utrok are still exposed to radioactive cesium-137. 

II. U.S. CLAIMS COURT LITIGATION AND THE COMPACT OF FREE ASSOCIATION 

In the early 1980s, Marshall Islanders from Bikini, Enewetak, Rongelap, Utrok, 
and other atolls brought lawsuits against the United States in the U.S. Claims 
Court seeking compensation under the Fifth Amendment of the U.S. Constitution 
for the taking of their lands and for damages for breaches of fiduciary duties owed 
by the United States resulting from the U.S. nuclear testing program. 


® Shields Warren, “Report of the Ad Hoc Committee To Evaluate The Radiological Hazards 
Of Resettlement Of The Bikini Atoll,” DOE/CIC Document No. 41847; New York Times, August 
13, 1968, p. 1; August 2, 1968 memorandum for the President from Bromley Smith entitled “Re- 
turn Of The Bikini People,” National Security file, Lyndon B. Johnson Library. 

Washington Post, April 3, 1978, p. 1, and May 22, 1978, p. 1 
®Los Angeles Times, July 23, 1978, p. 3. 

® Edwin J. Martin and Richard H. Rowland, Castle Series (Defense Nuclear Agency Report 
No. 6035F 1954), pp. 3, 235; Robert A. Conard et al., A Twenty-Year Review of Medical Findings 
in a Marshallese Population Accidentally Exposed to Radioactive Fallout (Brookhaven National 
Laboratory 1974), pp. 59-76, 81-86). 
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The Justice Department moved to dismiss all of the claims, on various grounds, 
but the Claims Court allowed many of the claims to go forward. In the Bikinians’ 
case, the Court in 1984 denied the government’s motion to dismiss, ruling that the 
Fifth Amendment’s just compensation clause is applicable to the Marshall Islands 
and that “[djuring the course of the program to test atomic weapons, the United 
States created a relationship with plaintiffs that exceeded in both nature and degree 
the relationship normally taken with a ‘foreign’ county or by a trustee charged to 
protect the inhabitants against the loss of their lands . . Juda v. United States, 
6 Cl.Ct. 441, 458. It also held that the Bikinians’ Fifth Amendment taking claims 
were not barred by the statute of limitations, so the case moved forward to trial. 

These cases were stopped by the Compact of Free Association Act, which Congress 
passed in December 1986, and President Ronald Reagan signed it into law on Janu- 
ary 14, 1986. Pub. L. No. 99-239, 48 U.S.C. § 1681. What did that do? 

First, the Compact was an agreement negotiated between the United States gov- 
ernment and the government of the Marshall Islands, still a United Nations Trust 
Territory, which was a ward of the United States, not an independent sovereign. 
For the Marshall Islands government, the Compact was the price of its admission 
to the international community. Until it achieved independence when President 
Reagan proclaimed the Compact in effect, the Republic of the Marshall Islands had 
no separate existence under international law. In a very fundamental sense, the 
Compact was a deal the United States was making with itself as a condition of dis- 
solving the United Nations trusteeship, rather than one struck with a co-equal sov- 
ereign. 

Second, the Compact resolved disputes arising from the United States’ nuclear 
weapons testing program with an open-ended admission of liability in Section 
177(a). The language is crystal clear: “The Government of the United States accepts 
the responsibility for compensation owing to citizens of the Marshall Islands . . . 
for loss or damage to property and person . . . resulting from the nuclear testing 
program . . .” Section 177(b) goes on to state that the two governments shall “set 
forth in a separate agreement provisions for the just and adequate settlement of all 
such claims which have . . . and which have not as yet been compensated or which 
in the future may arise ...” 

Third, the “separate agreement,” the so-called “Section 177 Agreement,” estab- 
lished a $150 million trust fund, $45 million of which went to fund a Nuclear 
Claims Tribunal, which was given jurisdiction to “render final determination upon 
all claims past, present and future, of the Government, citizens, and nationals of 
the Marshall Islands which are based on, arise out of, or are in any way related 
to the Nuclear Testing Program.” In addition. Article X of the Section 177 Agree- 
ment, entitled “Espousal,” provides that the agreement constitutes the full settle- 
ment of all claims of the Marshall Islands and its citizens against the United States 
arising out of the testing program, and Article XII provides that all such claims 
pending in U.S. courts are to be dismissed. 

The Bikinians were not parties or signatories to either the Compact or the Section 
177 Agreement, and they voted nearly 80% against the Compact. 

Rel3hng on provisions of the Section 177 Agreement, the government moved to dis- 
miss the nuclear claims for lack of jurisdiction. The Bikinians and the other 
Marshallese plaintiffs opposed dismissal, arguing that the Marshall Islands govern- 
ment could not settle their claims, and challenging this scheme as unconstitutional 
in giving limited funding to the Tribunal and cutting off federal court review of the 
adequacy of just compensation. 

The Court of Claims concluded that it was “premature” to decide the constitu- 
tionality of the agreement until the alternative remedy provided in the Section 177 
Agreement had been exhausted, at which point it would be possible to determine 
whether just compensation had been paid: 

The settlement procedure, as effectuated through the Section 177 Agreement, pro- 
vides a “reasonable” and “certain” means for obtaining compensation. Whether the 
settlement provides “adequate” compensation cannot be determined at this time 
. . . This alternative procedure for compensation cannot be challenged judicially 
until it has run its course. Juda v. United States, 13 Cl.Ct. 667, 689 1987). 

The U.S. Court of Appeals for the Federal Circuit affirmed this decision: 

The [Compact] and the section 177 Agreement, provide, in perpetuity, a means 
to address past, present and future consequences, including the resolution of indi- 
vidual claims, arising from the United States nuclear testing program in the Mar- 
shall Islands . . . [W]e are unpersuaded that judicial intervention is appropriate at 
this time on the mere speculation that the alternative remedy may prove to be inad- 
equate. People of Enewetak v. United States, 864 F.2d 134, 136 (Fed. Cir. 1988). 
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III. THE NUCLEAR CLAIMS TRIBUNAL CASES 

The Marshallese plaintiffs spent most of the next 19 years litigating their claims 
before the Nuclear Claims Tribunal, which has issued awards for the four atolls to- 
taling more than $2.2 billion. However, because of its limited funding, it was only 
able to pay out $3.9 million, which represents less than 2/10 of one percent of its 
awards. 

The Bikinians’ claims, like those filed by other Marshallese claimants, sought 
damages for the loss of use of Bikini Atoll; restoration costs for a radiological clean- 
up of the atoll; and consequential damages and hardships suffered by the people of 
Bikini. The people of Bikini litigated their claims before the Tribunal for over seven 
years, and on March 5, 2001, the Tribunal awarded them $563,315,500 for property 
and consequential damages, after deducting $194,725,000 for compensation and res- 
toration costs already received by the Bikinians from the U.S. Government. In the 
Matter of the People of Bikini, Claimants for Compensation, NCT No. 23-04134. 
This deduction was required by Article IV, Section 2 of the Section 177 Agreement, 
which provides that “in making any award, the Claims Tribunal shall take into ac- 
count the validity of the claim, any prior compensation made as a result of such 
claim and such other factors as it may deem appropriate.” 

The Nuclear Claims Tribunal’s award of $563,315,500 was broken down into three 
categories: (1) $278,000,000 was designated for past and future loss of use of Bikini 
Atoll; (2) $251,500,000 was designated for restoration costs for a radiological cleanup 
of the atoll; and (3) $33,814,500 was designated “for the hardships suffered by the 
People of Bikini as a result of their relocation attendant to their loss of use.” The 
Tribunal considered radiological cleanup strategies estimated to cost from $217 mil- 
lion to $1.4 billion for Bikini, but only awarded an amount in the lower range of 
those estimates — $251.5 million — selecting the same cleanup method recommended 
by the U.S. Department of Energy’s contractor, Lawrence Livermore National Lab- 
oratory. 

Because of limited funding, the Tribunal was only able to issue two small pay- 
ments on the Bikini one in 2002 equal to 0.25% of its award ($1,491,809), and an- 
other in 2003 equal to 0.125% of the award ($787,370). The Tribunal has assets 
today of under $1 million and there is no realistic way it will ever be able to fund 
the Bikinians’ entire award or those for other nuclear-affected atolls. 

IV. RETURN TO COURT 

Having exhausted their remedies and demonstrated that the Nuclear Claims Tri- 
bunal’s funds were inadequate to pay them just compensation, the people of Bikini 
and Enewetak are now back in the Court of Federal Claims raising the same con- 
stitutional questions that arose more than 20 years ago, and the people of Rongelap 
and Utrik will file similar lawsuits shortly. 

The U.S. Government, pointing to Article XH of the Section 177 Agreement that 
says no U.S. court has jurisdiction to hear a claim relating to the nuclear testing 
program, has moved to dismiss these cases, and the issue is now before the Court 
of Federal Claims. 

What is the constitutional issue here? Can the federal government take private 
property under its sovereign control for a public purpose, such as testing nuclear 
weapons? Absolutely, but the Fifth Amendment provides that it must also com- 
pensate the owners for what it has taken. Can Congress establish an alternative 
forum to determine just compensation? Yes. Can Congress determine the adequacy 
of compensation or limit the amount? No; that is a function solely of the judicial 
branch. Can Congress give exclusive power to that alternative forum and bar federal 
court review of its determinations? No. Otherwise, Congress could legislate away the 
Fifth Amendment. Congress cannot bar access to federal courts to enforce federal 
constitutional rights. 

This is exactly what happened with the Iran hostage crisis in the early 1980s. As 
part of the deal struck to end the crisis, all claims against Iran in U.S. courts were 
terminated and switched to the U.S.-Iran Claims Tribunal. But when the issue 
reached the Supreme Court, the government agreed that it could not terminate the 
claims against Iran in favor of the Tribunal unless the Court of Claims would have 
jurisdiction to decide the Fifth Amendment issue at the end of the day. Dames & 
Moore v. Regan, 453 U.S. 654 (1981).'^° 


U.S. government conceded at oral argument — and the Supreme Court held — that claim- 
ants who were dissatisfied with the Tribunal’s award could sue in the Court of Claims, which 
would retain its jurisdiction to hear takings claims against the United States based on the extin- 
guishment of the rights of action against Iran. Although the Court concluded that it was then 
premature to decide whether there was a valid takings claim — the adequacy of the tribunal 
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The United States government cannot cap its liability under the Fifth Amend- 
ment, nor can it close the doors of the federal courts to takings claims if the alter- 
native forum turns out, as the Nuclear Claims Tribunal has proven, to be inad- 
equate to provide just compensation. Reading the Compact that way, we have ar- 
gued to the Court of Federal Claims, would be unconstitutional. We do not believe 
that Congress intended, on the one hand, to accept responsibility for compensating 
the Marshallese, and on the other, to limit pajnnents to a small fraction of the com- 
pensation that is due. 

V. THE U.S. government’s BAIT AND SWITCH 

How could the United States accept responsibility for compensation without quali- 
fication in the Compact on the one hand, while on the other, limit its liability to 
no more than $150 million in the Section 177 Agreement? It didn’t. Before the Com- 
pact became effective, the United States did its best to express an open-ended com- 
mitment to the Marshall Islands, notwithstanding the provision establishing a $150 
million trust fund, because at the time nobody knew what kind of compensation was 
really required. 

Where did this $150 million figure in the Section 177 Agreement come from? The 
U.S. Government never attempted to calculate the magnitude of the damages and 
injuries inflicted upon the Marshall Islanders. During the Compact hearings, one of 
your colleagues on the House Interior Committee asked for “documents which reflect 
the calculations” the Administration made “to determine how much should be paid 
to each group of claimants.” The Administration’s response? “No [such] documents 
exist.” 

In seeking to dismiss these cases in the 1980s, the U.S. Government assured the 
courts that it would honor its constitutional obligation to pay just compensation if 
the $150 million trust fund proved insufficient. This is why the appellate court 
called that $150 million an “initial sum” and an “initial amount.” People of 
Enewetak v. United States, 864 F.2d 134, 135-36 (Fed. Cir. 1988). 

To put it politely, the United States in 1988 characterized the Compact scheme 
to the Federal Circuit in 1988 as more of an open-ended commitment than it did 
subsequently. To put it bluntly, the defendant pulled a bait-and-switch. In 1988, the 
United States sought to assure the Federal Circuit that it would provide just com- 
pensation for all possible claims. It therefore represented to the Court that “the 
Compact and Section 177 Agreement provide a permanent alternative remedy, with 
substantial and regenerating funding, for compensating all claims, as necessary, in 
perpetuity,” and its brief is replete with reassurances that the Section 177 com- 
pensation scheme would be permanent, substantial, continuous, and comprehen- 
sive.ii In fact, it argued, “[tjhere is no basis to presume that the [177] Agreement 
. . . will fail to provide a just and adequate remedy.” Brief of the United States at 
45, People of Bikini v. United States, Nos. 88-1206-1207-1208 (Fed. Cir., June 24, 
1988). 

But what if the funding proved to be inadequate? No problem, according to the 
U.S. Government: “It is, of course, conceivable that the Fund could become depleted 
because of radical long-term investment difficulties, or substantial unforeseen dam- 
ages,” and it went on to quote Article IX, the changed circumstances provision, as 
one example of how additional funding would be available, assuring the court that 
“[i]n ratifying the [Section 177] Agreement, Congress also recognized that should 
changed circumstances arise which would prevent the program from functioning as 


process being untested — it was not premature to determine the availability of a United States 
judicial forum to hear a takings claim. “[T]he possibility that the President’s actions may effect 
a taking of petitioner’s property . . . make ripe for adjudication the question whether petitioner 
will have a remedy at law under the Tucker Act.” 453 U.S. at 689. The Court held that the 
Court of Claims would have jurisdiction, id., thus avoiding the grave constitutional question that 
would have been posed by a scheme that created a non-judicial remedy and extinguished judicial 
power to determine just compensation. See also id. at 691 (Powell, J., concurring in part and 
dissenting in part) (“parties whose valid claims are not adjudicated or not fully paid may bring 
a ‘taking’ claim against the United States in the Court of Claims. . . .”). 

H Brief of the United States at 14, People of Bikini v. United States, Nos. 88-1206-1207—1208 
(Fed. Cir., June 24, 1988). See also id. at 33: “a complex, permanent mechanism for compen- 
sating claimants”; “a comprehensive, permanent means of resolving . . . nuclear claims”; 34: an 
“Agreement to provide continuous funding to resolve, not avoid, [the] consequences [of the Nu- 
clear Testing Program]” (emphasis in original); “create and maintain, in perpetuity, a means to 
address . . .”; “resultant claims” from the nuclear testing program (emphasis in original); 37: 
“reasonable” and “well funded”; 38: “permanent funding mechanism”; “comprehensive, long-term 
compensation plan”; 45: “structured to operate permanently” to “provide continuous funding”; 
“structured and financed to operate ‘in perpetuity’”; “no basis to presume that the Agreement 
. . . will fail to provide a just and adequate settlement.” 
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planned, Congress would need to consider possible additional funding.” Id. at 34- 
35. 

If this were not a clear enough avowal that the $150 million was an “initial sum” 
that would be replenished if necessary, the U.S. Government returned to this point 
later in its brief to emphasize that the $150 million was a “hase investment” and 
that additional funding could become available through other means, such as the 
changed circumstances provision: 

In the Section 177 Agreement . . . the United States has responded to the 
complex consequences of the nuclear testing program by negotiating a diverse 
compensation plan providing ... a mechanism for direct adjudication of all 
claims. This plan has been structured to operate permanently, and, at a base 
investment of $150 million, to generate sufficient proceeds to address all identi- 
fied needs. In ratifying the Agreement, Congress also recognized that should 
changed circumstances arise which would prevent the program from functioning 
as planned. Congress would need to consider possible additional funding. 

Federal Circuit Brief at 44-45 (emphasis in original). 

Fast forward 17 years, to January 2005, with the value of the “perpetual” $150 
million fund down to less than $2 million. Did defendant still believe, as it had rep- 
resented to the Federal Circuit, that “in ratifying the [177] Agreement, Congress 
. . . recognized that should changed circumstances arise which would prevent the 
program from functioning as planned. Congress would need to consider possible ad- 
ditional funding”? No. By that time, the Compact had been renewed without any 
discussion of Section 177, and the Marshall Islands government’s changed cir- 
cumstances petition had languished before Congress for several years. In contrast 
to its earlier assurances, despite evidence of substantial uncompensated and unfore- 
seen harm, the government told Congress that “the facts ... do not support a fund- 
ing request under the ‘changed circumstances’ provision . . .” 2005 Report Evalu- 
ating the Request of the Government of the Republic of the Marshall Islands pre- 
sented to the Congress of the United Sates of America (Report), p. iv. 

The procedure has now run its course, and Lucy has pulled away the football from 
Charlie Brown. “We were just kidding,” says the United States today. “You can’t in- 
voke the changed circumstances provision, and there is no forum or remedy for your 
inadequately compensated taking claims.” 

VI. doesn’t the section 177 AGREEMENT CONSTITUTE A FINAL SETTLEMENT OF ALL 

NUCLEAR CLAIMS? 

Many on Capitol Hill take a “been there, done that” attitude towards a request 
for additional funding under the Compact, taking the view that the Section 177 
Agreement was a final settlement of all claims. 

This argument is legally incorrect, both under U.S. and international law. The 
Compact was an agreement between the Marshall Islands Government and the 
United States Government. The people of Bikini were not parties to the negotia- 
tions, voted nearly 80% against the Compact, and never authorized the Marshall Is- 
lands Government to settle their claims, so the validity of a settlement turns on the 
international law principle of espousal, under which an international sovereign can 
advocate the claims of its nationals and settle them. No court has ever held that 
the Marshall Islands Government validly espoused and settled the claims the 
Marshallese had brought in the Court of Claims, and no court is likely to do so, be- 
cause the preconditions for espousal under international law were not satisfied. 

First, espousal is an attribute of international sovereignty. A government must be 
recognized as a sovereign nation when the settlement is made. The reason for this 
is that the doctrine of espousal is based on the principle that an injury to the na- 
tional of a sovereign state is an affront to the sovereign, for which the sovereign 
is entitled to redress using the means of international diplomacy. The people of Bi- 
kini were not Marshall Islands nationals for purposes of espousal at the time the 
claims accrued because the Marshall Islands Government was not then an inter- 
national sovereign capable of invoking international remedies. Put another way, in- 
juries to the people of Bikini were not affronts to the Marshall Islands Government 
because it was not a sovereign state, and because the Marshalls was not a sovereign 
when it executed the Section 177 Agreement on June 25, 1983, it could not claim 
to have been injured by harm to its nationals. The Marshall Islands Government 
was not recognized as a sovereign nation until November 1986, at the earliest, when 
President Reagan proclaimed the Compact of Free Association in effect, or later, 
when the United Nations formally terminated the United States’ trusteeship (De- 
cember 22, 1990) and admitted the Marshall Islands to the United Nations (August 
9, 1991). 
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In other words, at the time the Compact was negotiated, the Marshall Islands 
Government was a ward of the United States. Indeed, execution of the Compact was 
the Marshall Islands Government’s price of admission to the international commu- 
nity. It was the United States, not the Marshalls, that had the power to espouse 
the claims of the Marshallese under international law during the Compact negotia- 
tions, but the United States could not settle claims against itself by espousing them. 
Nor could it do so by requiring the Marshall Islands Government to espouse and 
settle private claims as a condition for entering into the Compact. 

Second, espousal is improper until “local” remedies have been exhausted. The idea 
is that a sovereign nation will not intervene on behalf of its nationals unless until 
they have tried and failed to obtain relief by invoking the law of the nation commit- 
ting the injury. That is precisely what the Marshallese plaintiffs were doing in the 
U.S. Court of Claims. The Compact prevented them from obtaining relief there. 
There was no role for international espousal because they had a forum to obtain re- 
dress under the laws and Constitution of the United States. Indeed, the Marshall 
Islands Government prevented the people of Bikini from exhausting their local law 
(i.e. U.S.) remedies against the United States, which is ordinarily a precondition for 
espousal. 

Third, the claims of the people of Bikini against the United States — their trust- 
ee — were domestic claims of persons under U.S. sovereignty based on U.S. law, not 
international claims subject to espousal. The United States, as the United Nations’ 
administering authority over the Marshall Islands, exercised international sov- 
ereignty over the Marshalls, and the U.N. Trusteeship Agreement explicitly made 
it responsible for extending the diplomatic and consular protection to the 
Marshallese that is the basis for espousal. Trusteeship Agreement, Art. 11.2, 61 
Stat. 3301 (1947). The power to espouse claims under international law thus resided 
in the United States, which cannot invoke international law espousal to defeat its 
own domestic law obligations. 

Lastly, even if the Marshall Islands Government had the authority to espouse and 
settle claims against the United States, such a settlement would not be valid under 
settled U.S. law. It is a black letter rule that fiduciaries, such as trustees, can only 
make deals with the trust beneficiaries if they disclose everything about the deal, 
not take advantage of their superior knowledge or superior bargaining power, and 
refrain from any trickery or coercion. 

No one, I think, would argue that the Compact meets that standard. From bug- 
ging the Marshallese negotiators, to using its trusteeship power to impose economic 
and political pressure, to downplaying the extent of the damage, the United States 
breached its fiduciary duty to the Marshall Islands. For example: 

• During the course of the Compact negotiations talks. Bob Woodward of the 
Washington Post reported in December 1976 that the CIA had regularly con- 
ducted electronic surveillance on Micronesian negotiators to obtain intel- 
ligence on their negotiating positions in the political status talks. Senate 
hearings in 1977 confirmed that Secretary of State Henry Kissinger had or- 
dered these actions, which included the bugging, as well as placing a spy on 
the Micronesian negotiating team. 

• Although the Marshall Islands Government initialed the Compact in 1980, it 
did not become effective until 1986. During this period, the government, as 
its Chief Secretary testified before the U.S. Congress, was “critically con- 
fronted with a serious financial crisis” and on the verge of bankruptcy. Its in- 
frastructure had deteriorated badly, due in large part to earlier U.S. neglect. 
However, based on U.S. assurances that the Compact would go into effect in 
1981, the Marshall Islands Government borrowed against Compact funding to 
initiate a major capital improvement program, but this only led to further 
economic dependence on the United States, and thus weakened the govern- 
ment’s bargaining position on the Compact and any possible nuclear claims 
settlement. 

• Simple trust law principles provide that the release of claims by a beneficiary 
against a trustee is invalid if the beneficiary did not know material facts the 
trustee knew or should have known; the release was induced by the trustee’s 
improper conduct; or the transaction involved a bargain with the trustee, 
which was not fair and reasonable to the beneficiary, is Therefore, at a min- 
imum, before seeking a release of liability, the U.S. Government had a duty 
to determine that the payments it was offering to make were equivalent in 


^^Restatement (3rd) of Foreign Relations §713, Comment f; §902, Comment k (1987). 
^^Restatement (2nd) of Trusts §217(2) (1959); Restatement (2nd) of Contracts §173 (1981); 
Bogert’s Trusts and Trustees § 943 (2d ed.). 
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value to the damages incurred by the Marshallese and the corresponding 
value of their claims. But the government told Congress it had no basis for 
concluding that a $150 million fund would be adequate to satisfy the claims. 
Moreover, it assured the Marshall Islands Government, the Congress, and the 
courts that the Section 177 trust fund would “create and maintain, in per- 
petuity, a means” to pay claims from the nuclear testing programs,” pre- 
dictions all of which have proved illusory, Nor did it fulfill its duty to make 
full disclosure to the Marshallese, as it consistently understated the risks of 
occupying land contaminated by nuclear testing. 

VII. isn’t the $150 MILLION SETTLEMENT FUND ADEQUATE? 

Part of the “been there, done that” attitude towards funding the Nuclear Claims 
Tribunal’s awards assumes that the $160 million provided in the Section 177 Agree- 
ment adequately covered any just compensation claims. This argument is wrong, 
both legally and factually. 

First, as noted above (p. 7), the government cannot set a cap on just compensation 
for taking private property and deprive the courts of jurisdiction to determine the 
adequacy of the payment any more than Congress can do so by legislation or the 
President can do by executive fiat. That is a function solely of the judicial branch. 
The Supreme Court has repeatedly recognized that it is for a court, not the political 
branches, to determine what just compensation is due.i® 

For example, in Monongahela Navigation Co. v. United States, 148 U.S. 312, 327 
(1893), Congress enacted a statute severely limiting the amount of compensation it 
would provide for the condemnation of plaintiffs property by mandating that plain- 
tiffs franchise to collect tolls for passage along the river not be considered in deter- 
mining the sum to be paid by the United States. The Supreme Court soundly re- 
jected the government’s position that Congress, through legislation, could have the 
final say in determining the amount of compensation due under a Fifth Amendment 
taking: 

By this legislation congress seems to have assumed the right to determine what 
shall be the measure of compensation. But this is a judicial, not a legislative, ques- 
tion. The legislature may determine what private property is needed for public pur- 
poses; that is a question of a political and legislative character. But when the taking 
has been ordered, then the question of compensation is judicial. It does not rest with 
the public, taking the property, through congress or the legislature, its representa- 
tive, to say what compensation shall be paid, or even what shall be the rule of com- 
pensation. The Constitution has declared that just compensation shall be paid, and 
the ascertainment of that is a judicial inquiry ... If anything can be clear and un- 
deniable, upon principles of natural justice or constitutional law, it seems that this 
must be so. 

The United States has accepted responsibility and the Fifth Amendment requires 
payment of just compensation. No one in 1986 knew the extent of the damage, and 
if the $150 million figure had been characterized as a final number — which it never 
was — it would not have withstood constitutional muster. As noted above (p. 7), the 
U.S. Government never calculated the extent of the damages, so the $150 million 
figure was nothing more than a number plucked out of the air to satisfy a political 
imperative. At the time the Compact was ratified, no one had any real basis for 
thinking that the nuclear testing damages could be satisfied from the $160 million 
fund. No one really knew the extent of personal injuries, how many individual 
claims there would be, how much it would cost to decontaminate and resettle the 
nuclear affected atolls, or what the real value of the property rights taken was when 
the Compact was negotiated. 

Second, the Nuclear Claims Tribunal has now completed its review of the claims 
of the four atolls that sustained the greatest damage from nuclear weapons testing. 


Brief of the United States at 34, 45, People of Bikini v. United States, Nos. 88-1206-1207- 
1208 (Fed. Cir., June 24, 1988). Looking into its own crystal ball, the government also predicted 
that “the 1987 stock market ‘correction’ .... in no way impairs the long-term performance and 
viability of the Fund,” because it anticipated that those losses “will be fully restored in the near 
future.” Moreover, it assured the court that “[i]n ratifying the [Section 177] Agreement, Con- 
gress also recognized that should changed circumstances arise which would prevent the program 
from functioning as planned, Congress would need to consider possible additional funding.” 

^^See also Seaboard Air Line Ry. Co. v. United States, 261 U.S. 299, 304 (1923) (“Just com- 
pensation is provided for by the Constitution and the right to it cannot be taken away by stat- 
ute. Its ascertainment is a judicial function.”); Baltimore & Ohio Ry. Co. v. United States, 298 
U.S. 349, 368 (1936) (“The just compensation clause may not be evaded or impaired by any form 
of legislation . . . [Wjhen [an owner] appropriately invokes the just compensation clause, he is 
entitled to a judicial determination of the amount. The due process clause assures a full hearing 
before the court or other tribunal empowered to perform the judicial function involved.”) 
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so that it is possible to show the tremendous gap between the United States’ obliga- 
tions to pay compensation and what it has actually paid through the alternative 
remedy. 

VIII. aren’t the nuclear claims tribunal awards excessive? 

No. The Section 177 Agreement, to which the U.S. Government was a party, es- 
tablished the Nuclear Claims Tribunal as the body responsible for conducting fact- 
finding to determine how much compensation should be paid and to whom. After 
the Nuclear Claims Tribunal issued its decisions in the Bikini and Enewetak cases, 
some officials in Congress and the Administration suggested that the “home field” 
advantage of the Tribunal resulted in skewed and inflated awards and somehow in- 
validated the tribunal’s judicial process. In response, the Marshall Islands Govern- 
ment retained former Attorney General Dick Thornburgh and his law firm to per- 
form an independent assessment of the Nuclear Claims Tribunal’s procedures and 
decisions. 

On May 20, 2005, Attorney General Dick Thornburgh issued his report to Rep- 
resentative Richard Pombo, chairman of the House Resources Committee. “Simply 
stated,” Attorney General Thornburgh wrote, “the report finds that the [Nuclear 
Claims Tribunal] fulfilled the basic functions for which it was created in a reason- 
able, fair and orderly manner, and with adequate independence, based on proce- 
dures, closely resembling legal systems in the United States, that are entitled to re- 
spect.” 

The Thornburgh report also concluded that property damage claims before the 
Tribunal have been asserted through class action vehicles similar to those used in 
the United States, with litigation “characterized by the kind of legal briefing, expert 
reports, and motion practice that would be found in many U.S. court proceedings,” 
and hearing procedures and rules of evidence that resemble those used in adminis- 
trative proceedings in the United States. At the request of the chairman at today’s 
hearing, a copy of the entire Thornburgh report is attached to this testimony. 

With respect to the amount of the awards, it is important to note that the people 
of Bikini presented cleanup options that ranged as high as $1 billion. The option 
selected by the Tribunal, with a cost of just over $250 million, is the same cleanup 
method recommended by the U.S. Department of Energy’s contractor, Lawrence 
Livermore National Laboratory. 

The restoration costs are significant, but they must be considered in the context 
of the cost of the tests themselves: 

• The Department of Defense costs for all nuclear tests in the Marshall Islands 
exceeded $5.2 billion.i'^ Civilian costs are harder to calculate, but in transfer- 
ring its materials, facilities and properties to the new AEG in 1946, the Man- 
hattan Project spent $3.8 billion to manufacture nine new atomic bombs and 
continue research.^® The AEC spent over $4.3 billion from July 1, 1946 
through June 30, 1947, and from 1948-1958, the AEC spent nearly $130 
billion on production research, development, and testing of nuclear weap- 
ons.^® 

• The United States never questioned the cost or value of the nuclear tests at 
Bikini and Enewetak because they assured U.S. nuclear superiority over the 
Soviet Union and led to immediate savings of billions of dollars in the De- 
fense Department budget in the late 1940s and 1950s. As the Atomic Energy 
Commission told Congress in 1953: “Each of the tests involved a major ex- 
penditure of money, manpower, scientific effort and time. Nevertheless, in ac- 
celerating the rate of weapons development, they saved far more than their 
cost.” 

• Representative John Seiberling of Ohio, a member of the House Interior Com- 
mittee, made these very points during Congress’ review of the Compact: 


i®Dick Thornburgh et ah, “The Nuclear Claims Tribunal of the Republic of the Marshall Is- 
lands: An Independent Examination and Assessment of its Decision-Making Process” (Kirk- 
patrick & Lockhart, LLP 2003), p. 2. 

u Stephen 1. Schwartz, ed.. Atomic Audit: The Costs and Consequences of U.S. Nuclear Weap- 
ons Since 1940 (Brookings Institution Press 1998), pp. 101—03. The dollar figures in this book, 
expressed in 1996 dollars, have heen updated through 2004 using a cumulative Consumer Price 
Index increase of 21.9% from 1996—2004. See http://www.bls.gOv/cpi/home.htm#tables. 
i«/d. at 61-62. 
is/d. at 63. 

20 W. at 65-75. 

21 U.S. Atomic Energy Commission, Thirteenth Semiannual Report of the Atomic Energy Com- 
mission (1953), p. 18. 
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“There will be questions raised, I am sure, as to whether there is a less costly 
way of taking care of the people who were affected by our nuclear testing, and 
there will be a question as to whether we should go as far as some of us think 
we need to go, including the restoration of Bikini. I would only say that the 
costs of this program are a tiny fraction of the costs of that nuclear testing 
program that went on.” 

• The Department of Energy’s budget for the cleanup of radioactive, chemical 
and other hazardous waste at 53 U.S. nuclear weapons production and devel- 
opment sites in 23 states dwarfs the numbers under consideration here. That 
cleanup program has been estimated to cost between $168-S212 billion.^s 
Congress appropriated an average of $5.75 billion annually for the program 
in the late 1990s, and it is anticipated that this funding level will continue 
at this rate indefinitely. 

• The U.S. Government spent more than $10 billion at the Hanford, Wash- 
ington nuclear weapons site without removing one teaspoonful of contami- 
nated soil.^® That is what DOE has spent on studying radiation problems at 
an area exposed to a miniscule percentage of the radiation that was un- 
leashed in the Marshall Islands. 

• The U.S. Government has already approved compensation claims of more 
than $917 million to claimants who were on-site at Nevada nuclear tests, 
those downwind from the testing, and those working in radioactive mines.^® 
The nuclear tests in Nevada were nearly 100 times smaller in magnitude 
than the tests conducted in the Marshall Islands.^^ 

K. CHANGED CIRCUMSTANCES 

Article IX of the Section 177 Agreement, entitled “Changed Circumstances,” pro- 
vides: If loss or damage to property and person of the citizens of the Marshall Is- 
lands, resulting from the Nuclear Testing Program, arises or is discovered after the 
effective date of this Agreement, and such injuries were not and could not reason- 
ably have been identified as of the effective date of this Agreement, and if such inju- 
ries render the provisions of this Agreement manifestly inadequate, the Government 
of the Marshall Islands may request that the Government of the United States pro- 
vide for such injuries by submitting such a request to the Congress ... for its con- 
sideration.” 

It is important to note that Congress, not the executive branch, determines what 
constitutes changed circumstances. On September 11, 2000, the Marshall Islands 
Government filed a changed circumstances petition with the U.S. Congress specifi- 
cally requesting the appropriation of additional funds to cover unpaid Nuclear 
Claims Tribunal property claims. To date. Congress has not acted on the petition, 
and on January 24, 2005, the U.S. State Department advised Congress that the 
“facts [in the petition] regarding loss and damage to property do not support a fund- 
ing request under the ‘changed circumstances’ provision of the Section 177 Agree- 
ment.” 

The most obvious manifestation of changed circumstances is the tremendous gap 
between America’s obligation to pay just compensation and what it has actually paid 
through the Nuclear Claims Tribunal. Today, more than 24 years after the U.S. and 
Marshall Islands Governments signed the Section 177 Agreement, the Nuclear 
Claims Tribunal has completed its review of claims brought by the four atolls that 
sustained the greatest damage from the U.S. nuclear weapons testing program and 


22 Compact of Free Association: Section 177 Of The Proposed Compact Of Free Association: 
Compensation For Victims Of U.S. Nuclear Testing In The Marshall Islands, Before the House 
Interior and Insular Affairs Subcommittee on Public Lands and National Parks, 98tb Cong., 2nd 
Sess. at 3 (May 8, 1984) (statement of Rep. Seiberling) (hereinafter referred to as “Compact Sec- 
tion 177 Hearing”). 

22 Status Report on Path to Closure (U.S. Department of Energy, Office of Environmental 
Management) (March 2000) at 11 (http://web.em.doe.gov/closure/fy2000/index.html); Closure 
Planning Guidance (U.S. Department of Energy, Office of Environmental Management) (June 

1, 2004) at 14; http://www.em.doe.gov/vgn/images/portal/cit 1819/26/34/94385Voll Final 

Printed Version Word4.pdf. 

Accelerating Cleanup: Paths to Closure (U.S. Department of Energy, Office of Environmental 
Management) (June 1998) at 2, 5-8. See also Environmental Management: Program Budget To- 
tals (FY 1998-FY 2000) and Environmental Management’s FY 2000 Congressional Budget Re- 
quest. 

^^Environmental Management: Progress & Plans of the Environmental Management Program 
(November 1996) (DOE/EM— 0317) at 120; Closure Planning Guidance, supra n. 25, at 35, 65— 
66 . 

2® See http://www.usdoj .gov/civiVomp/omi/Tre SysClaimsToDateSum.pdf. 

22 Thornburgh Report, supra n. 17 at 3 
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has issued awards for the four atolls totaling more than $2.2 hillion. However, be- 
cause of its limited funding, it was only ahle to pay out $3.9 million, which rep- 
resents less than 2/10 of one percent of its awards. 

Another clear manifestation of changed circumstances is the change in radiation 
protection standards since the Section 177 Agreement was signed. For example. Ar- 
ticle VIII (a) of the Agreement states that the United States “has concluded that 
the Northern Marshall Islands Radiological Survey and related environmental stud- 
ies conducted hy the Government of the United States represent the hest effort of 
that Government accurately to evaluate and describe radiological conditions in the 
Marshall Islands.” Article VIII (b) provides that this survey and the related studies 
can be used to evaluate and estimate radiation-related health consequences of resid- 
ing in the Northern Marshall Islands after 1978. 

At the time that the Northern Marshall Islands Radiological Survey was pub- 
lished in 1978, the scientific community’s standard that defined the degree of clean- 
up required to bring a radioactively contaminated site up to an adequate and appro- 
priate level of radiation health protection was defined by the National Academy of 
Sciences Committee on the Biological Effects of Ionizing Radiation (“BEIR I”) Re- 
port, issued in 1972. At the time the Section 177 Agreement was signed, the radi- 
ation dose limit for a member of the public, as established by the BEIR I Report, 
was 500 millirem per year. One millirem is one-thousandth of a rem, which is a unit 
for measuring the biological effect of absorbed doses of radiation. 

Consistent with the scientific community’s revised understanding of radiation 
health risks, dose limits have been incrementally reduced since the time of the Sec- 
tion 177 Agreement. For example, the 1990 National Academy of Sciences Com- 
mittee on the Biological Effects of Ionizing Radiation Report (“I5EIR V”) concluded 
that radiation exposure was almost nine times as damaging as that estimated by 
the BEIR I Report. Accordingly, the BEIR V report recommended a radiation protec- 
tion standard of 100 millirem per year for members of the public from all sources, 
along with the adoption of an “as-low-as-reasonably-achievable” standard. The Nu- 
clear Regulatory Commission subsequently adopted these recommendations as regu- 
latory requirements. 10 C.F.R. Part 20 (1993). 

In 1997, the U.S. Environmental Protection Agency issued an agency guidance 
document under the Comprehensive Environmental Response, Compensation and 
Liability Act (“Superfund”) recommending a radiation protection standard of 15 
millirem per year as a safe level of human exposure to determine the degree of 
cleanup at Superfund sites in the United States where radioactive contamination is 
present. (“Establishment of Cleanup Levels for CERCLA Sites with Radioactive 
Contamination, OSWER No. 9200.4-18 August 22, 1997). The U.S. Department of 
Energy and Environmental Protection Agency have agreed to this standard for the 
cleanup of radioactive soil at Hanford in Washington State and Rocky Flats in Colo- 
rado, both of which are former nuclear weapons production sites. 

In addition to the Environmental Protection Agency’s recommended standard of 
16 millirem, the Nuclear Regulatory Commission promulgated a legally binding ra- 
diological cleanup standard of 25 millirem in 1997. 10 C.F.R. 20.1402. Although 
these two agencies still do not agree on whether the 15 or 25 millirem standard 
should apply, these two standards represent a safety level that is 20 to 33 times 
stricter than the standard in effect in 1978, which provided guidance for the Section 
177 Agreement. As a result, the cost of a radiological cleanup of Bikini Atoll that 
meets minimum radiological safety standards recognized by the U.S. Government is 
many times greater than was estimated at the time the Section 177 Agreement was 
signed. 

To the extent that payments to the Bikinians under the Section 177 Agreement 
were based on radiation protection and cleanup standards in the BEIR I Report, the 
changes in these standards since 1987 meet the three-part test of the “Changed Cir- 
cumstances” provisions: the knowledge of the additional cleanup costs of Bikini Atoll 
arose after the effective date of the Section 177 Agreement; these costs “were not 
and could not reasonably have been identified” at that time; and these dramatically 
higher costs render the provisions of the Section 177 Agreement “manifestly inad- 
equate.” 

Other facts discovered after the signing of the Section 177 Agreement that sup- 
port a finding of changed circumstances include the following: 

• For years the Bikini people thought the only islands at Bikini that were va- 
porized were the ones near the 1964 Bravo shot. They now know from a 1968 
AEC document that the area of one island in the Aerokoj-Eneman group was 
reduced from 67.1 acres to 25 acres, the loss of 42 acres, nearly two-thirds 
of the entire island. The destruction to this island from a hydrogen bomb test 
was more than twice as great as the damage caused by the Bravo shot, but 
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this document, a copy of which is attached to my testimony, was not made 
public until 1998.^® If it had been made public during the original Compact 
negotiations, it would have had an impact on those negotiations. 

• An April 1952 memorandum to AEC chairman Gordon Dean warned that “Bi- 
kini may be necessary in connection with future weapons tests, either because 
the 1952 [Mike] test at Eniwetok may result in its elimination, or the fall- 
out may be so bad that we could not go back for so long that we would have 
to find another test site.” 

• Another internal AEC memorandum made the same point, stating that “[i]t 
is possible that the tests planned for Eniwetok may result in the destruction 
of a part or all of the atoll. A severe shock may . . . cause the crumbling of 
the entire structure.”®® 

• A third memorandum made the point in less bureaucratic style: “AEC may 
need Bikini if Eniwetok goes up with M[ike].”®i 

• The Navy in 1953 suggested evacuating the residents of Rongelap before the 
Bravo shot, but the Interior Department balked. “Their reaction to an en- 
largement of the area of activity will be apprehension and fear that . . . may 
place many of them in the same homeless position as the Bikini people now 
occupy,” wrote the Trust Territory High Commissioner, the highest ranking 
U.S. official in Micronesia. “[T]he most probable result would be, first, a low- 
ering of morale with a consequent reluctance to fend for themselves, followed 
by the expectation that the Government would provide their food in return 
for the land that had been taken.” In urging (successfully) that the danger 
zone not be expanded to include Rongelap, he concluded: “This would at least 
avoid the necessity of informing the Marshallese of the expanded Danger 
Zone and so protect them and the administration from the results of what 
would be, at the very best, unsettling knowledge for them to have.”®® 

• The AEC went along, and the results were tragic for Rongelap. As the AEC 
later explained the decision: “[T]he Department of the Interior was not sym- 
pathetic to removing the natives, having experienced considerable difficulty 
with the Bikini natives who were relocated . . .”®® 

• And majors will be pleased to know that one month after the Bravo shot the 
AEC drew up plans to return the Rongelapese under the code name “Project 
Hardy (The Return of the Native).” At least the AEC could find something 
to chuckle about in this tragedy.®"* 

X. CONCLUSION 

What should Congress do? The United States has accepted responsibility and the 
Fifth Amendment requires payment of just compensation. No one in 1986 knew the 
extent of the damage, and if the $150 million figure had been characterized as a 
final number — which it never was — it would not have withstood constitutional mus- 
ter. 

It’s time for Congress to act. The Tribunal has completed its review of the largest 
claims, and the true extent of the compensation due can now be determined. Con- 
gress can appropriate funds under any label — “changed circumstances,” “ex gratia,” 
or simply “just compensation.” That doesn’t matter. What does matter is that the 
United States honor its constitutional, statutory and moral obligations to the people 
it damaged and the others who, with no real options, gave up their lands to help 


2 ® November 19, 1968 correspondence from William Bonnet, Manager, AEC Honolulu Area Of- 
fice, to Maj. General Edward B. Giller, USAF, Assistant General Manager for Military Applica- 
tions, regarding “Land Area — Bikini Atoll.” 

April 9, 1952 memorandum for Gordon Dean, prepared by AEC General Manager M. W. 
Boyer, DOE/CIC Document No. 138945. 

April 10, 1952 memorandum to files by John Bugber entitled “Return of Natives to Bikini,” 
AEC Division of Biology and Medicine, Box 326-78-3, MRA Bikini and Eniwetok, Doc. No. 9458, 
U.S. Department of Energy. 

April 7, 1952 memorandum entitled “Possible Return of Bikini Natives,” DOE/CIC Docu- 
ment No. 103587. 

®2 February 5, 1953 letter from Elbert Thomas to James P. Davis, Director, Office of Terri- 
tories, U.S. Department of the Interior, Record Group 326, DMA Collection, Box 3782, U.S. De- 
partment of Energy Archives, DOE/CIC Document No. 30094. 

®® March 30, 1954 memorandum from Vincent G. Huston to Kenneth D. Nichols entitled 
“Chronology of Establishment of Danger Area around Pacific Proving Grounds,” DOE/CIC Docu- 
ment No. 29635. 

April 14, 1954 memorandum entitled “Project Hardy (The Return of the Native),” DOE/CIC 
Document No. 125302. 
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the United States win the Cold War. You do not have to wait for the courts to act. 
Thank you. 

Mr. Faleomavaega. Thank you very much. I don’t recall if we 
have ever had a hearing addressing this very issue in all the years 
that I have served, and this is 19 years now since serving as a 
member of the committee. And being in the minority for the past 
12 years, we say — being in the doghouse for the past 12 years, I 
don’t know of any other member besides my good friend Ambas- 
sador Watson, or Congresswoman Watson who has personal experi- 
ences not only as Ambassador to the FSM but also to understand 
the situation there and Micronesia. And I really appreciate all of 
your testimonies. 

I have written so many questions I don’t know where to begin. 
Several of you are probably wondering. My gosh, he is only there 
by himself, what can you expect of this? I want to build a record, 
and I want to say that the testimonies that you have borne today 
is going to be a tremendous help in establishing this record. You 
definitely are going to be hearing a little more in terms of what our 
efforts are going to be to address some of the issues that have been 
raised in your testimonies. 

We are spending $2 billion a month in this terrible war that we 
are faced with in Iraq. We have already expended well over $600 
billion in the past 4 or 5 years on this war in Iraq and yet we can’t 
even solve this very problem where the people of the Marshall Is- 
lands have sacrificed their lives, their properties and their means 
so that our country could conduct this nuclear testing program as 
it was part of the Cold War sense of competition that existed be- 
tween our country and the Soviet Union. 

Mr. Plasman, you cited some very interesting data here about 
the Iodine-131 victims that were subjected to — were there — as you 
notice, I twice reminded my colleagues about the declassification of 
certain documents that showed the emphasis of the whole govern- 
ment was focused on four atolls. And maybe Mr. Weisgall can help 
me on this. Only now to realize the entire Marshall Islands was ex- 
posed at much higher rems, doses, as you would, anywhere else in 
the world. Has there been any additional review conducted by the 
Department of Energy since now making public in the declassifica- 
tion of this document that was held for many years now. 

Mr. Plasman? 

Mr. Plasman. Yes, Mr. Chairman. In 1978, the Department of 
Energy conducted a radiological survey of the northern Marshall 
Islands. Additionally as part of the section 177 agreement, money 
was made available for surveillance and survey of the Marshall Is- 
lands, which was conducted by Dr. Steve Simon as part of the na- 
tionwide radiological survey. Most recently, although not a formal 
survey of levels of contamination, but as evidence of contamination 
throughout the nation, we do have that 2004 National Cancer In- 
stitute report which indicates radiation related cancers occurring at 
a great rate outside of the four atolls. 

Mr. Faleomavaega. Mr. Weisgall? 

Mr. Weisgall. Mr. Chairman, I would only add as far as the de- 
classification efforts, nothing really got going until Hazel O’Leary, 
1993, with DOE, well after the compact had been negotiated. We 
are talking a decade after the 177 agreement. I think that is an 
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important piece of the chronology. As you have heard, there still 
are documents being declassified. 

The second point I want to make is — and this is publicly 
known — even since the signing of the compact, worldwide rec- 
ommended radiation predicted levels have been getting stricter and 
stricter. What was permitted at 500 milligram per year went down 
to 100. There is a dispute within U.S. agencies. But that dispute — 
that is 15 versus 25 versus 50. So we are already seeing those 
numbers come down. I can’t think of anything else that would be 
more obvious as a changed circumstance. 

Mr. Faleomavaega. There was mentioned earlier about the 
changed circumstances, that petition that was submitted in the 
year 2000 and for which the administration and the Congress sup- 
posedly assigned the administration to review the substance of that 
petition. I don’t know if there was ever a record or if there was ever 
any congressional hearing held to review the results of that peti- 
tion. 

Do you, Mr. Weisgall? 

Mr. Weisgall. There was no hearing. What you did hear earlier 
today, by the way, was correct. On September — September 11, 
2000, the RMI did submit the changed circumstances petition to 
Congress. We then had an election in 2000. It got resubmitted right 
after the election. Deputy Assistant Secretary Cohen was correct. 
I think it was Chairman Murkowski and the ranking member, then 
Bingaman, and then the chairman over here at Natural Resources 
that did ask the State Department for an opinion, an advisory 
opinion. And then 5 years later, the State Department says no, 
there was no hearing. 

In fairness, we have got Congress, not you, but we have got the 
institution of Congress with this Changed Circumstances Petition 
for 7 years doing nothing. We have got an executive branch saying 
we are not negotiating nuclear claims. This is why my clients — this 
is why we are at the third branch of government now. We are at 
the judicial branch. Or this is why perhaps it is time for the legis- 
lative branch to revisit the issue. There has never been a hearing 
on the Change of Circumstances Petition in Congress. 

Mr. Faleomavaega. Well, I really appreciate that comment, Mr. 
Weisgall, because I do intend to hold a hearing on that very spe- 
cific issue you mentioned. 

Mr. Weisgall. One hearing in 2005 before Natural Resources 
Committee got into some of the issues, some of the differences. 
There was discussion of some of the awards, but not the kind of 
exhaustive hearing as to let us hear what you want government, 
let us act on it. So there was one examination at the time. Again, 
you had the executive branch coming in, though, and, you know, 
essentially they weren’t stonewalled, but they were about to issue 
or they had just issued their opinion of saying we don’t think there 
are changed circumstances here. 

Mr. Faleomavaega. Go ahead, Mr. Plasman. 

Mr. Plasman. Mr. Chairman, if I may, there was also a hearing 
in 2005 in front of the House Resources Committee in relation to 
the Changed Circumstances Petition. And at that hearing — I be- 
lieve you were there, sir. But the administration did come in and 
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say that there was no basis for changed circumstances based on the 
petition that they reviewed. 

I should maybe further note that the administration review con- 
sisted of a multi-agency task force to review the contents of the pe- 
tition. And although this 2004 National Cancer Institute report 
was submitted to the Senate Energy Committee at the end of 2004, 
the administration task force asserted that it had not had the op- 
portunity to review that and it was not a part of their consider- 
ations and because of its nature as a multi-agency operation, they 
were unable to get together and make further considerations based 
on that. 

I have heard since that the administration is asserting that be- 
cause that report has not undergone peer review, it should not be 
given full weight for consideration. Thank you. 

Mr. Faleomavaega. Senator de Brum, you had mentioned and 
indicated earlier — and I say this again in fairness, you probably 
have a very excellent institutional memory in terms of under- 
standing as a member of the delegation negotiating the terms of 
the compact. And I want to say that in fairness to the efforts of 
the current administration presently noted, do you recall hearing 
again the question of the land use agreement at the time when the 
late President Amata Kabua was President of the Marshall Is- 
lands? What efforts were made at the time in trying to find some 
settlement to the problems or the needs of the landowners in Kwaj- 
alein and in terms of getting a proper lease agreement with the 
United States? 

Mr. DE Brum. Mr. Chairman, your recollection is correct on this. 
The first Government of the Marshall Islands — and even though 
Amata himself was a resident of Kwajalein and a landowner at 
that had difficulty obtaining a land use agreement from the people. 
Kwajalein had been used from 1944 until 1964 without a lease. 
There was no land agreement at all. 

Mr. Faleomavaega. And has the Federal Government ever — 
have you made any claims on behalf of the Kwajalein Atoll against 
the United States Government for the use 

Mr. DE Brum. No. But when the compact came into effect it 
wiped out the 1964 lease. But it only allowed for the use of Kwaja- 
lein until 2016. When this — when the area came into effect 

Mr. Faleomavaega. Let me take you back. When you signed the 
1986 compact, was there ever any discussion to the fact that the 
United States Government used militarily Kwajalein for the 20- 
year period — from 1946 to some 

Mr. de Brum. There was discussion, that is right. There was dis- 
cussion. And part of the — part of the extraordinary precaution that 
the landowners took to make sure that there was — and that the 
government also took to make sure that there was a land use 
agreement prior to the signing of a military use and operating li- 
cense agreement was because of that. The Government of the Mar- 
shall Islands did not sign a new agreement under the compact with 
the United States until they had secured a land use agreement 
with the people of Kwajalein because the Marshall Islands Govern- 
ment has no land to give. And under the constitution it must se- 
cure those rights prior to giving them away. What happened in 
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Compact II was an extension of MUORA from 2016 to 2086 with- 
out a prerequisite land use agreement. 

Mr. Faleomavaega. I think I may have made the statement that 
there was a lot of undue influence on the part of the United States 
Government in putting this new lease agreement. And I suspect 
that this is probably what got the landowners in Kwajalein very 
upset about the whole situation. 

Mr. DE Brum. You are correct, Mr. Chairman. 

Mr. Faleomavaega. Well, I noted also with interest as part of 
the Kwajalein agreement on Compact II, is that an annual appro- 
priation of, what, $15 million is just to go to Kwajalein or is this 
to also be utilized for the needs of the people in Ebeye? Or is it 
just to compensate the landowners who 

Mr. DE Brum. For the compensation of the landowners. When the 
eight-point proposal that the Minister referred to earlier was pre- 
sented, the 19.1 figure of — 19.1 million was based on the 1986 pay- 
ment plus inflation. Nothing else. So when the 50 million was of- 
fered, the people of Kwajalein took that as in real dollars, less pay- 
ment for the second compact than they actually got for the first 
compact. And when you consider the situation with Ebeye, that 
was like saying we are going to perpetuate this discrepancy and 
status between Kwajalein and all the problems they are in for an- 
other 60 years because we are really offering less money and not 
more to take care of a very serious population and immigration 
problem. 

Mr. Faleomavaega. I don’t know if I properly asked the question 
to Secretary Cohen and Mr. McGann, Secretary McGann, to the 
fact that where does Ebeye figure into this whole situation? Is 
Ebeye also owned by certain landowners? 

Mr. DE Brum. That is correct. Ebeye is owned by certain land- 
owners of Kwajalein. 

Mr. Faleomavaega. And Ebeye is in no way connected to the 
Kwajalein land use agreement, right. 

Mr. DE Brum. No, Ebeye is out of the purview of that particular 
agreement. Ebeye does not fall into the so-called mid-corridor 
agreement. 

Mr. Faleomavaega. So how did Ebeye end up with 10,000 people 
coming there from all over the Marshalls? 

Mr. DE Brum. Ebeye was chosen as a labor camp when the 
United States military decided to move — the Marshallese were liv- 
ing on Kwajalein Island proper. 

Mr. Faleomavaega. Before the compact 

Mr. DE Brum. Before the compact to make room for the golf 
course. They were placed on Ebeye and there the labor force was 
required to stay. Then when other people throughout the Marshalls 
moved, they moved to Ebeye. 

Mr. Faleomavaega. So this is on the part of the conduct of the 
United States Government, just simply took all the Marshallese 
living on Kwajalein to Ebeye and to this day this is how it has 
been? 

Mr. DE Brum. That is correct. 

Mr. Faleomavaega. And as you heard Secretary McGann men- 
tioned, that this is really something that is not of their concern. 
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But I would kind of like to think that the U.S. Government was 
very much part of the problem. 

Mr. DE Brum. That is correct. Mr. Chairman, Ebeye is Ebeye be- 
cause the Americans wanted to use Kwajalein as a naval base be- 
fore and as a missile base now. It affects people who seek work on 
the base, but it does not have the infrastructure to support that 
number of people on such a small space. That is the problem that 
is Ebeye. And to say that it is an internal matter I think is a little 
bit disingenuous. 

Mr. Faleomavaega. Senator, I cannot thank you enough for your 
most eloquent statement and I feel so helpless as you should with 
the experience of what happened to those three ladies or five ladies 
that we met and the fact that they passed on is simply because we 
still have not done our job to properly compensate them for this. 
I want to just ask the whole group here if there have been any real 
serious studies conducted as to the current status of those affected 
by the nuclear testings. And I realize that this may have happened 
40, 50 years ago. And I suspect many have already passed away. 
What about the descendants? Has there been any study about 
those who are children or grandchildren of those who were affected 
or exposed at the time these testings took place? Anybody know 
anything about that? Mr. Plasman? 

Mr. Plasman. Mr. Chairman, there has, of course, been a follow- 
up program for the people on Rongelap and Utirik conducted by the 
Department of Energy. But they have focused on the people that 
they have defined as exposed. And as far as I know, there has been 
no intergenerational examination of effects of radiation in either 
that population or the population of the Marshall Islands at large. 

Mr. Faleomavaega. Well, as an indicator — Senator Maddison, is 
this still happening among the women in the Marshalls, of having 
deformed babies, anything that is connected with the nuclear test- 
ing exposure? 

Ms. Anjain-Maddison. Yes, Mr. Chairman. Thank you. From 
time to time we have seen birth defects that happen in our second 
and third, fourth generations. The NCI report that was done, it 
mentioned that there are going to be more Marshallese people that 
will be affected, will die of cancer caused by radiation. And with 
the Department of Energy medical program, for the Rongelap peo- 
ple and of course to the Utirikese, it is only provided to the exposed 
population. The UE doesn’t think that there are genetic effects and 
therefore our medical program is not extended to the second and 
third generations. 

Mr. Faleomavaega. I think it is my understanding that the De- 
partment of Energy currently has presence in the Marshall Islands 
only to monitor and then after monitoring there is really nothing 
being done afterwards. Am I correct on this? How many years have 
they been doing this so-called study or monitoring system? Does 
anybody know? I remember when I was there at the Marshall Is- 
lands, they had a representative or somebody there. 

Mr. Weisgall. I think 10 days after the BRAVO shot, the Atomic 
Energy Commission doctors were present. That has got its own 
conspiracy theory by the way. You know, you also had a situation 
in the 1950s and 1960s, you had an Atomic Energy Commission — 
I mean, again, you know, the charge was the fox guarding the hen- 
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house but you did have the Atomic Energy Commission both pro- 
moting nuclear power and opining on radiation safety, good, bad or 
indifferent, very controversial documents from the Atomic Bomb 
Casualty Commission, the ABCC tracking generations after Hiro- 
shima and Nagasaki. But to answer your question precisely, the 
Department of Energy or the Atomic Energy Commission before 
that and then ERDA was tasked right after the BRAVO shot to 
come out to the Marshall Islands and track the exposed, I want to 
say, 139 people of Rongelap and Utirik. And again one of the con- 
troversies in the Marshall Islands has been what about the others. 
But that has been their statutory directive and that has also been 
controversial with Congress. 

In their defense, these doctors have said that is all we have been 
tasked to do. But that has been continuous since late march of 
1954. 

Mr. Faleomavaega. Do you think we need to make it more de- 
finitive as a matter of record that since the declassification in re- 
cent years are showing that it just isn’t Rongelap and Utirik being 
exposed, but the whole island group was exposed? Is that a fair as- 
sessment or am I out in left field on this? 

Mr. Weisgall. Look, your story about the dairy farms in Min- 
nesota is correct. I can go you one more. You had Kodak labora- 
tories in Rochester, New York, inform the Atomic Energy Commis- 
sion that the film they were developing was defective. That is be- 
cause it was exposed also to airborne radioactivity. That is why the 
one positive impact of the BRAVO shot is it led to the protest 
against atmospheric nuclear testing. And finally President Eisen- 
hower imposed a moratorium in 1958 and Kennedy before he was 
assassinated signed the Atmospheric Test Ban Treaty. So certainly 
you had airborne radioactive material from BRAVO circulating the 
entire globe. 

Mr. Faleomavaega. I might also add for the record 

Mr. DE Brum. Mr. Chairman, one of the remarkable documents 
that has surfaced from this declassification in 1993, 1994, it indi- 
cates that there was a study called the project 4.1 that was con- 
ducted by the United States in the Marshall Islands. The study 
was entitled a Study of Human Beings Exposed to — correct me if 
I am wrong, John — Ionized Radiation, something to that effect. The 
documents showed that this study was conceived and placed on the 
list of possible studies for the test in November 1953. BRAVO was 
March 1, 1954. When the people of Rongelap were first treated by 
AEC doctors in Rongelap 10 days or 10-15 days after the BRAVO 
shot, each one of them was assigned a number. And this number 
was a project 4.1 number. Each one had a placard that read project 
4.1 with their specific number listed under the project 

Mr. Faleomavaega. In other words, they were Guinea pigs. 

Mr. DE Brum. Some of the wombs of their mothers that week 
were also given 4.1 numbers. Some of these documents, as John 
very correctly said, have given rise to people speculating about con- 
spiracy theories. They are very real and these are not our docu- 
ments. These are American Government documents recently de- 
classified. But no one has actually gone in and restudied those doc- 
uments to chase down what else is there that were not released as 
part of the release of previously classified documents. We have 
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asked on several occasions that documents be released to us and 
to our specialists to study. But those requests have not been han- 
dled by the United States Government. We have not gotten any re- 
sponse on those. 

Mr. Faleomavaega. Do you remember, Mr. de Brum, if you have 
the documentation of your request made because I really would like 
to receive copies of the request made? 

Mr. DE Brum. Yes, sir. We will make those copies available to 
you. 

Mr. Faleomavaega. I think I have got my work cut out. To say 
that the buck stops here — I don’t want to mislead anyone, but this 
is something that over the years I felt very strongly about, that 
somewhere along the line to set the record in fairness and espe- 
cially what Mr. Weisgall has shared with us this afternoon. We 
need to do better. And I sincerely hope that in the coming weeks 
and months that we will continue this process of slowly and hope- 
fully in a more thorough way find ways that we can make some 
factual conclusions. And to the extent that Congress will do its 
part, and taking on your advice, Mr. Weisgall, not necessarily hav- 
ing to wait for the courts, but in areas where I hope the Congress 
will be part of the solution and not an extension of the problems 
that has festered now for how many years. I sincerely hope that we 
will continue to pursue this line of questioning not only the admin- 
istration, but as a means of how this subcommittee could be in the 
best position possible to address some of the issues that we have 
discussed this afternoon. 

Mr. Weisgall, how many court cases are currently pending as a 
result of all of the foot dragging that has taken place as far as com- 
pensation and all that has been requested as a result of the Nu- 
clear Claims Commission’s work? 

Mr. Weisgall. Well, I am on my fourth case in 33 years. And, 
I mean, there was one point where — I mean, quite frankly, the only 
way to obtain leverage against the United States Government was 
to go to court. The fact of the matter is, the judge back in the 
1980s, a wonderful man named Judge Harkins, he is still alive, de- 
nied the United States motion to dismiss the first Bikini case. And 
we were set for trial. Believe me, that had quite an impact on the 
compact negotiations and the desire of the United States to settle. 

I don’t know what the court is going to do here. Again, we are 
in the same situation where the United States quite appropriately 
has moved to dismiss these claims, pointing to the 177 agreement 
that says no U.S. court has jurisdiction. The plaintiffs are arguing 
wait a minute, you can’t do that because of the Fifth Amendment, 
you can’t legislate away the Fifth Amendment. And we should have 
a decision, I would hope, on that issue possibly by the end of Au- 
gust. It could be soon. There are two cases right now pending, an 
Enewetak case, Bikini. I think that Rongelap and Utirik lawyers 
will bring their cases — they simply got their awards from the tri- 
bunal later. So those will probably be filed and we may see others. 

Mr. Faleomavaega. What I am sensing here, Mr. Plasman, is 
that the tribunal has taken its course making recommendations or 
have actually given awards with what money that were given by 
the Congress. Am I correct on this? 
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Mr. Plasman. We have attempted to discharge our duties as hest 
we can. 

Mr. Faleomavaega. $2 billion claim and you are only given $2 
million. 

Mr. Plasman. Our current balance is less than $1 million. I 
would say, Mr. Chairman, the work of the tribunal is not yet done. 
We know from the National Cancer Institute study that there will 
continue to be new cancers arising in the population that are 
caused by the testing program. And the tribunal, if no additional 
money is made available, will not be in a position to address those. 
There are additionally claims from, you know, throughout the na- 
tion claiming damage to their property on the basis of past expo- 
sures that the tribunal is in the process of establishing an adminis- 
trative program to address. So we are faced with a somewhat crit- 
ical situation that the tribunal’s funding source, the Nuclear 
Claims Fund, is virtually exhausted. The work of the tribunal I am 
sad to say is not yet complete. 

Mr. Faleomavaega. Mr. Weisgall. 

Mr. Weisgall. One footnote and Mr. Plasman should not blow 
his own horn, so I am going to blow it for him. Dick Thornburgh 
was hired to examine the procedures of the tribunal and issued a 
report — I forget the year. About 5 or 6 years ago — saying these are 
procedures that are used in U.S. courts, these are the basic — this 
is a tribunal that pretty much followed the type of procedures that 
you would see in a similar case in the United States. There was 
concern about if I could have home field advantage. And to have 
President Reagan’s former Attorney General issue what I would 
call more than a Good Housekeeping Seal of Approval I think 
speaks volumes for the integrity of the nuclear claims tribunal 
process. 

Mr. Faleomavaega. And I would like to ask if I could get a copy 
of the Mr. Thornburgh’s report. I would appreciate that. 

Again, I think there is a lot of questions and puzzles here about 
the extent of the tribunal’s work. And again, Mr. Plasman, the ex- 
istence of the tribunal is a result of the Marshall Islands’ Govern- 
ment doing or is this somewhere — is it part of the provision of the 
compact association that allows a tribunal to function as kind of 
like a joint effort between my government and — I say my govern- 
ment — the United States Government and the Marshall Islands. 

Mr. Plasman. Mr. Chairman, the section 177 agreement did re- 
quire the establishment of a tribunal. The enabling legislation and 
implementation of that was left to the Marshall Islands’ Govern- 
ment. The United States Government has not played a role in the 
hearings or judgments of the tribunal. 

Mr. Faleomavaega. I am just trying to get just a little better un- 
derstanding. The tribunal comes out with a judgment awarding so 
and so and the money comes from where? 

Mr. Plasman. Mr. Chairman, the $150 million claims fund was 
established which required $18 million to be disbursed on an an- 
nual basis. And a portion of that went to the people of Bikini, a 
portion went to the people of Enewetak, a portion went to the peo- 
ple of 

Mr. Faleomavaega. I didn’t mean to interrupt you. The Con- 
gress gave you $150 million as a part of the whole package? 
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Mr. Plasman. Yes, sir. And the idea was over the 15-year period 
over the first compact, the earnings of the fund would provide some 
$270 million available for distribution. And then at the end of that 
period, the fund would be available to pay such additional claims 
as were still to be paid off. And we are at a situation now where 
instead of having $150 million in the fund and a perpetual source 
to address the damages and consequences of the nuclear testing 
program, we have less than a million dollars because the annual 
disbursement schedule exceeded the amount of income earned by 
the fund. 

Mr. Faleomavaega. How did the Congress come out with this 
$150 million figure as the basis to supposedly fully compensate the 
claims? 

Mr. Plasman. Well, my understanding, Mr. Chairman, is that 
was pretty much a purely political type of determination. I think 
Mr. Weisgall may be in a position to shed some light on that. 

Mr. Weisgall. I don’t have it in my written statement. When 
that very question was asked, the administration’s written re- 
sponse, where did you get this figure? No such documents exist. I 
interpret that to mean it was a political judgment, let us see if we 
can buy these off for $150 million. And the courts called that an 
initial sum because before the U.S. courts, the Justice Department 
in its briefs and all the way up to the Supreme Court, clearly left 
the impression that there would be more funding. There was fund- 
ing for food programs, there would be funding for health care. This 
is part of a process. And if any record needs to be set by this com- 
mittee, it is that the $150 million did not close the books on the 
nuclear legacy. It is a down payment on that legacy. And thanks 
to the work of the tribunal, a fact finding group, one now has some 
sense of the magnitude of the damage. 

Mr. Faleomavaega. We are about to spend over $600 million in 
building our new Embassy in Baghdad. Unbelievable. And to think 
that that Embassy is going to stand and last with whatever hap- 
pens in the future of that terrible situation that we find ourselves 
in. 

Mr. Plasman, has the tribunal ever made a recommendation to 
the Congress or to the administration for additional funding. 

Mr. Plasman. Mr. Chairman, I think the tribunal views its role 
as an adjudicatory body. Really, the authority and responsibility for 
requesting additional funds lies, I think, with the Government of 
the Marshall Islands. And we have worked closely with the govern- 
ment to, you know, try and find a way to pay our awards. 

Mr. Ealeomavaega. Did you say earlier the total amounts of the 
tribunal’s recommendations for funding is about $2 billion. 

Mr. Plasman. Yes, sir. 

Mr. Ealeomavaega. And as a result, the Congress has given you 
$150 million and now we are almost zero in terms of payments that 
have been made. 

Mr. Plasman. You have captured the essence perfectly, sir. 

Mr. Ealeomavaega. In your best opinion, do you think all the 
cases and claims and petitions that have been submitted to the tri- 
bunal for all these years, that the tribunal’s best estimate in terms 
of the awards given at $2 billion is considered reasonable. 
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Mr. Plasman. Well, yes, sir. I think that the $2 billion in awards 
that the tribunal has made is well justified in reasons based on the 
facts that we had before us, based on expert opinions that we re- 
ceived, based on legal precedent from the United States. 

Mr. Faleomavaega. I am not suggesting that the Congress is 
going to be very receptive to the idea, Mr. Weisgall, but do you 
think this would alleviate any more petitions to the courts for com- 
pensation? I am trying to figure this out with what we just heard 
from our friends from Bikini and Enewetak. 

Mr. Weisgall. You know, you are dealing here with moral 
claims that we all can agree to. That is a tough one. That is a 
tough one to play before this Congress. I see my role as trying to 
translate those moral claims into legal ones. 

Mr. Faleomavaega. The department is the excuse that we al- 
ways give. We can’t give you any compensation because the cases 
are pending in court. So that was the way that we ducked the 
issue. Usually this is what we do and say, we can’t get involved in 
any of these situations because the matter is in court. 

Mr. Weisgall. It actually went one step beyond that because the 
177 agreement actually threw those cases out of court for this pre- 
determined settlement, this $150 million out of the air figure, 
which, you know, is, as I said, is not the job of the Congress to do. 
So, you know, where you go with that, you still — I mean, the Con- 
gress can appropriate on an ex gratia basis. There is a lot that 
Congress can do, but I think ultimately a lot may depend on what 
the court decides. But you always have that changed circumstances 
provision. You know, why have an international agreement that in- 
vokes the concept of changed circumstances that might make an 
agreement manifestly “inadequate.” Kind of strange to put in a doc- 
ument. Well, maybe this was a recognition by the United States 
that not all the cards were on the table. This was a desperate at- 
tempt by an emerging government that was a ward of the United 
States to try to say I don’t know if you were telling us everything, 
let us at least, you know, get what we can out of you. And I think 
that you can read a lot into that provision under those cir- 
cumstances. This is a government after all that was bugging the 
Micronesian negotiators, according to Bob Woodward, and the story 
was never refuted. So there is quite a history here and these are 
negotiations between a trustee and its ward, not exactly arm’s 
length. 

Mr. Faleomavaega. Senators, care to comment? 

Mr. de Brum. Mr. Chairman, just in fairness to the people who 
accepted the $150 million — whatever you call it, the 1978 northern 
Marshall Islands study was presented to us, to the Marshall Is- 
lands as the most complete, most representative statement of the 
true state of things in nuclear in the Marshalls. And that based on 
that, this is the kind of money you would need to take the claims 
that might arise. We had no expertise to advise us on whether or 
not this was correct or not. We had to take the word of the Depart- 
ment of Energy, ACD, ERDA at the time. So based on that, they 
said $150 would be enough and that was sort of what the Marshall 
Islands took off with. But since then, as you have known and 
learned from this hearing as well, we have discovered that that 
was not indeed the case. 
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Mr. Faleomavaega. I am quite certain that the subcommittee is 
going to continue pursuing this issue of the nuclear claims. And I 
hope as I had mentioned to Congresswoman Watson, that we will 
he coming to the Marshall Islands to conduct field hearings and to 
see what else we can do to pursue this. I am still troubled by the 
fact that there is just so much money being thrown out there and 
saying that we have done all this, this and that. But as a result 
of all of that assistance, somehow I am not sensing that it ade- 
quately has provided for the needs of the Marshallese people. That 
is the big puzzle that I have right now, the question. 

But I really want to thank all of you for coming all the way here 
to testify at this hearing. I realize it was kind of last minute and 
I do want to apologize for doing this. But sometimes we have to 
work in that fashion and I just wish it could have begun in a better 
way. But I promise you and the good leaders of the Marshall Is- 
lands that we will continue to pursue these issues and hopefully we 
can come out with better results. 

If you have no further comments, I am going to conclude this 
hearing and we will continue it in the coming weeks and months, 
and I will look forward in continuing consultations with all of you. 
And, Mr. Weisgall, I should get a medal or something and give this 
to you. I notice you are getting more hair as you have done this 
now for the last 30 years, including myself as I was a young buck 
and it seems like I am getting older myself But truly, the Marshall 
Island people deserve better. That is all I can say. 

The hearing is adjourned. 

[Whereupon, at 4:40 p.m., the subcommittee was adjourned.] 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable Eni F.H. Faleomavaega, a Representa- 
tive IN Congress from American Samoa, and Chairman, Subcommittee on 

Asia, the Pacific, and the Global Environment 

For many, many years, despite the best intentions of Congress, I believe the US 
has failed in its obligation to better provide for the needs of the people of the Repub- 
lic of the Marshall Island who to this day continue to suffer the consequences of 
our nuclear testing program in the South Pacific. 

From 1946 to 1958, the United States detonated 67 nuclear weapons in the Mar- 
shall Islands, representing nearly 80 percent of all atmospheric tests ever conducted 
by the United States. If one were to calculate the net yield of these tests, it would 
be equivalent to the detonation of 1.7 Hiroshima bombs every day for twelve years. 
These tests exposed the people of the Marshall Islands to severe health problems 
and genetic anomalies for generations. The effects of the U.S. nuclear testing pro- 
gram in the Marshall Islands continues to devastate the Marshall Islands, and the 
funds provided by the United States under the Compact of Free Association are 
grossly inadequate to provide for health care, environmental monitoring, personal 
injury claims, or land and property damage. 

As a Pacific Islander, I feel a special responsibility to safeguard the interests of 
our Pacific Island cousins from the Marshall Islands who have sacrificed greatly for 
our common good and it disappoints me that the prevalent attitude is that we 
should shelve the Compact for another 20 years just because Congress reviewed it 
a few years ago. The Compact did not constitute a final settlement of all claims, 
as evidenced by the inclusion of Article IX, authorizing the Government of the Mar- 
shall Islands to petition the U.S. Congress in the event of “Changed Circumstances” 
that “render the provisions of this Agreement manifestly inadequate.” 

While the Government of the Republic of the Marshall Islands did submit a re- 
quest to Congress based on “Changed Circumstances,” the Administration, as rep- 
resented by the State Department, rejected the arguments. However, I believe there 
is a need for us to broadly consider whether or not some changes need to be made 
to the Compact and I am pleased that USAID, for example, has come to make its 
case regarding the need to amend the Compact to allow for a FEMA-USAID trans- 
fer of authority for disaster relief and to do so during this session of the 110th Con- 
gress. 

USAID will not be able to testify regarding anything outside of the scope of this 
provision, and the Subcommittee understands this. The Subcommittee also recog- 
nizes that our Interior Department and GAO witnesses will also only be able to pro- 
vide an overview of the Compact and its implementation but will not be able to tes- 
tify about whether or not changes are needed. 

However, following the testimonies of our government panel, we will hear from 
the leaders of the Republic of the Marshall Islands including Foreign Minister Ger- 
ald Zackios, Senator Tony de Brum, Senator Abacca Anjain-Maddison, Senator 
Hiroshi Yamamura, and Senator Jack Ading. We will also hear from Mr. James 
Plasman, Chairman of the Marshall Islands Nuclear Claims Tribunal, and Mr. Jon- 
athan M. Weisgall, legal counsel for the people of the Bikini atoll. 

Regardless of whether or not Republicans and Democrats can agree on whether 
or not changes need to be made to the Compact, we cannot deny that we have a 
duty to hear what the representatives of the Marshall Islands have to say. More 
than 50 years ago, the US began nuclear testing in the South Pacific and, today, 
we must not sidestep our responsibilities. Instead, we need to ask ourselves if we 
have done everything we can possibly do to make things right for the people of the 
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Marshall Islands, who have sacrificed their lives, their health and their lands for 
the benefit of the United States. 

I submit that we have real work to do which includes taking a hard look at the 
problems surrounding the Kwajalein missile range. Kwajalein landowners have 
challenged the legality and adequacy of the Compact provisions, arguing that the 
US and RMI governments did not obtain their consent for lease of the land, and 
that basic services and economic conditions on the atolls are substandard. 

The peoples of Bikini and Enewetak atolls have also filed lawsuits against the US 
Government seeking compensation and/or damages related to US nuclear testing. 
They have done so because the US Congress failed to act on their Changed Cir- 
cumstances Petition, and our own State Department released a report concluding 
there was no legal basis for considering additional compensation payments. 

I took issue with the State Department then and I take issue with the State De- 
partment now. I have reviewed the petition. I have researched this issue extensively 
and I believe enough evidence exists to justify a thorough review of the “changed 
circumstances” cited in the petition and, although the CCP is not the topic of today’s 
hearing, I look forward to hearing from the representatives of the Marshall Islands 
who are with us today regarding nuclear claims. 

For now, I wish to welcome our first panel of witnesses including Deputy Assist- 
ant Secretary David Cohen of the Office of Insular Affairs at the US Department 
of the Interior; Mr. Steven McGann, Acting Deputy Assistant Secretary of the Bu- 
reau of East Asian and Pacific Affairs of the US Department of State; and Mr. 
Francis Donovan, Director of the Office of East Asia Affairs at the US Agency for 
International Development. 


Prepahed Statement of the Honorable Donald A. Manzullo, a 
Representative in Congress from the State of Illinois 

Mr. Chairman, thank you for calling this hearing to review the Compact of Free 
Association with the Republic of the Marshall Islands. This is a part of the world 
that is not often mentioned today but there are a lot of World War II veterans with 
strong memories about the Pacific Islands so I appreciate very much our relation- 
ship. Mr. Chairman, this is a part of the world in which you know much more 
about, and I appreciate your leadership on this issue. But you may be interested 
to know that Illinois alone exported $191 million worth of merchandised goods to 
the Marshall Islands in 2006 up from $158 million in 2005, mostly in the area of 
manufactured products. This is an amazing statistic knowing the population of the 
Marshall Islands is only about 62,000 people. 

I also want to commend the Administration for doing a good job at negotiating 
the revised Compact in 2003 and in administering its funding. While I am a sup- 
porter of the Compact, I cannot imagine that there is a need at this point for signifi- 
cant changes because the agreement has only been in place for three years. Under 
Compact II, the U.S. Government will provide the Marshall Islands with more $1.2 
billion in assistance over a 20 year period. This funding includes monies for sector 
grants, a trust fund, and a Kwajalein land impact fund. According to the Govern- 
ment Accountability Office, funding for infrastructure, education, and health — the 
three largest sectors in the Marshalls — accounted for 92 percent of sector grant allo- 
cations in 2006. Over a three year period between 2004 and 2006, over $47 million 
went towards infrastructure projects, over $31 million went towards education, and 
over $20 million were issued in the health sector. In fact, if taken on a per capita 
basis, the Marshall Islands receives far more U.S. assistance than what we provide 
to Israel, the next largest aid recipient. So, this is not an insignificant amount of 
funding. 

The real question that we should focus on is how the Government of the Mar- 
shalls Islands manages these funds. I understand that while the Government is re- 
quired to provide grant implementation data to the Department of Interior, its track 
record is uneven and often lacking. The real issue here is a long record of poor man- 
agement and squandered opportunities. 

Mr. Chairman, with regard to Kwajalein Atoll and the well known claims of its 
landowners, let me simply say that the U.S. Congress is not the proper forum to 
address these issues. My position on using the Congress to air grievances that the 
U.S. is directly not a party to is very clear. So I am disappointed that Kwajalein 
landowners are here today. We have a sovereign agreement with the Government 
of the Marshall Islands regarding the use of the Kwajalein test grounds. The dis- 
pute between the Government and the landowners is an internal affair and this 
hearing is not the proper forum to air their grievances. 
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Mr. Chairman, I look forward to hearing the testimony of the witnesses before us 
today. 


Prepared Statement of the Honorable Diane E. Watson, a Representative in 
Congress from the State of California 

As a former Ambassador to the Federated States of Micronesia, I take great inter- 
est in the Compact of Free Association between the United States and the Republic 
of the Marshall Islands. 

Since the end of World War II, the U.S. and the RMI have enjoyed a very close 
relationship. Not all of it has been necessarily positive, as the 1940s and 50s atmos- 
pheric atomic and thermonuclear tests in the RMI’s atolls attest to. The U.S. has 
attempted to make amends for the adverse impacts of the nuclear tests on the peo- 
ple of the RMI. Final resolution of the issue, however, continues to be argued in 
our courts. This is but one issue that I am sure will be raised in the course of the 
hearing. 

Mr. Chairman, in 2003 the U.S. amended the Compact to the RMI, providing $1.5 
hillion in assistance from 2004 through 2023. The purpose of the Compact is to pro- 
vide a resource of funds that will allow the RMI to engage in sustained economic 
development. But a number of issues continue to be raised about the Compact’s 
long-term health and viability. 

A 2006 GAO report, for example, lists problems that both the Marshall Islands 
and the FSM are having in administering the Compact funds. According to the re- 
port, among the problems they have are insufficient budgets, staff, and time to mon- 
itor and account for the use of Compact funds. I will be interested to hear the as- 
sessment of today’s witnesses and hriefers on the current health and status of the 
Compact and what they believe must be done to correct the situation. 

I am particularly interested in hearing their assessment on how the Trust Fund 
for the RMI is currently performing. In particular, will the Trust Fund meet its 
funding goals once grant assistance is due to be terminated in 2023 and are these 
funding goals currently realistic to sustain the RMI past 2023? Or is this an issue 
that we or our successors again will be visiting over a decade down the road? 

Thank you. 
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Comments of 

The Honorable James Naich 
Charge d’Affaires, ad interim 
Embassy of the Federated States of Micronesia 
Washington DC 

To The Honorable Eni F. H. Faieomavaega, Chairman 

Sub-Committee on Asia, the Pacific, 
and the Global Environment 

House Committee on Foreign Affairs 

July 25, 2007 

H.R. 2705 


Mr. Chairman, distinguished Members, ladies and gentlemen: 

The Government of the Federated States of Micronesia (FSM) appreciates this 
opportunity to express our views on H.R. 2705, which makes certain important 
amendments to the Compact of Free As.sociation Amendments Act of 2003. 

The Bill incorporates a number of needed changes and clarifications that accurately 
reflect the intentions of all parties who participated in the negotiation of the Compact 
Amendments. My Government supports the Bill in every aspect. In fact, we hope that 
the U.S. Congress can see fit to enact it as soon as reasonably possible. Several of its 
provisions address situations urgently in need of resolution. 

Sections 2 and 3 would implement agreements reached shortly alter Congress’ action on 
the Compact Amendments. The language replaces the original Compact arrangement 
regarding disaster assistance with a redesigned structure, Previously the entire 
responsibility was home by FEMA. Under the new arrangement the United States 
Agency for International Development, FEMA and the Government of the FSM all 
would play active roles in respect of disaster response. 

While we do welcome and support this new arrangement, Mr. Chairman, I would like to 
take this opportunity to express the deep gratitude of all our people to the FEMA 
organization and the many fine people vvitliin it who, for so many years have faithfully 
provided generous assistance at our times of darkest need. Sadly, natural disasters in 
many forms are frequent visitors to our islands, and we remain incapable of adequate 
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response within our own means. Wc take comfort in knowing that FEMA retains an 
important place in our disaster response regime. 

Section 4 corrects an oversight. The Compact Amendments Act makes FSM and RMI 
students attending colleges in the US, its Territories, and in the FSM or the Marshalls, 
eligible to receive BEOG and College work-study assistance for four years. The drafters 
simply were not aware at the time that there are about 1 50 FSM students enrolled at the 
Community College of Palau, or else they would have been included. The Bill extends 
eligibility to the FSM or RMI students at the Palau Community College. 

Section 5 restores the ability of FSM, RMI and Palau citizens in the US to access the 
Legal Services Corporation by clarift'ing Compact language. Our citizens received this 
benefit under the first Compact, as had been intended, until about 5 years ago when LSC 
unilaterally reinterpreted the Compact language and rcfiised to provide further services. 
Even though this amounted to a breach of the Compact obligation we have not been able, 
until now, to rectify it. If budget considerations present problems we would prefer to 
take such issues head on, rather than see individual US agencies be permitted to resort to 
expedient, after-the-fact and unilateral revisionism, 

Finally, we also fully support the technical amendments set forth in Section 6. 

Mr. Chairman, as you know, many if not most needs that are experienced regarding the 
Compacts of Free Association are felt by all three of the Freely Associated States. Thus, 
respectfully, I would like to add that the FSM shares the additional concerns raised by 
Palau and the RMI in their testimonies, We ask that consideration be given to dealing 
with them in this Bill, but if that is not possible, that a dialogue ensue with an eye toward 
possible action in the near future. 

We remain very grateful to the Congress for having established the Supplemental 
Education Grant to ease the impact of discontinuance in the Compact Amendments of a 
number of long-running and important educational programs under Compact I, However, 
the capacities of our education departments are sorely taxed by the requirement that we 
justify the continuance of this grant on an annual basis. The essential activities being 
maintained with this grant are not new, nor are they experimental. This grant is, in any 
event, subject to the same intensive accountability requirements that apply to all Compact 
grants. We believe that the additional burden of securing re-appropriation each year 
should be seen as serving no one's interests. If nothing else, it makes forward planning a 
toll of the dice. This is not conducive to die sharp focus on education that is a hallmark 
of the philosophy underlying the Compact Amendments. The FSM joins others in asking 
the Congress to consider converting the SEG to a long-term appropriation. 

The second additional concern wo would raise, Mr. Chairman, is the need for a small 
amendment to Title 17, Section 1 1 1 of the United States Code in order to restore the 
ability of the Freely Associated .States to air videotaped broadcasts of US network 
programming. This has been going on since Trusteeship days, but very recently had to be 
discontinued when the Mictoncsian company providing such services was sold to a US 
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company , giving rise to copyright problems. It is easily remedied by putting the FAS on 
the same footing as Alaska, Hawaii, Guam and the CNMl, Without belaboring the issue, 
it would hardly seem to serve US interests to cut off US-sourced TV programming in the 
FAS, leaving the field to Japan, China and other foreign interests. 

Next, I wish to call attention to Section 342 of the Amended Compact, which provides to 
the FAS the opportunity to have one qualified student at all times enrolled at each of the 
US Coast Guard and the Merchant Marine Academies. This benefit, which was also 
extended in the original Compact, has proved difficult to utilize, partly because a 
Micronesian student, upon graduation, cannot be commissioned in the Coast Guard and 
cannot receive merchant mariner’s licenses and associated documents. We are well 
aware of the citizenship limitations that our citizens so often have encountered in so 
many areas of US employment. We realize that the two examples raised here fall into 
that category. But with our “best and brightest" men and women fighting, being maimed 
and dying (we have lost two up to now) alongside US citizens in Iraq and elsewhere, we 
simply ask whether the time has not come at least to open fully the door of opportunity 
for advancement that is cracked in Section 342 of the Compact. Surely, if nothing else, 
qualified FAS merchant mariners. Academy graduates or otherwise, should be placed on 
an equal footing to acquire US papers and pursue beneficial careers upon the sea to which 
they were bom - advancing at the same lime progress toward the shared US/FAS 
objectives under the Compacts. 

As always, Mr. Chaiiman and esteemed Members of the Committee, the Govenunent of 
the Federated States of Micronesia places great value on opportunities such as this, for us 
to continue our dialogue on Compact-related issues. We deeply appreciate the resources 
you devote to this relationship through your regular staff work and through your periodic 
trips to our region. We express our thanks for your attention to the needs addressed in 
H.R. 2705, and respectfully request the Committee's favorable action on the Bill. 
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EMBASS Y OF THE REFUBOC OF THE MARSHAIJ. ISI.ANDS 

2433 Mds.s»chusetfs Avi’mic. N.W'.. 

Wasllington, lAO. 2001}^ 

Tel. # (202) 234-5414 * Fax # (202) 232-3236 * E-mail: infa(a;rniicmbassyus.org 

August 2, 2D07 

The Honorable hiii Faleomavaega. 

Member of Congre ss 

Uniled States House orRepresentativeis: 


Dear Congressman Faleomavaega, 

I want to thank you and your staff for all of their efforts in organizing and holding the 
Oversight Hearingi'Briefmgonthe overview' the Marshall Islands’ Compact of Free 
Association on June 25, 2007. 

I found yotir leadership, your questions, and your comments to be verj' thoughtful aaid 
attentive: to; the tiebtls of the Marshall Islands. I recognize that there was: intieh imdue 
stress placed on you as a result of this hearing and I appreciate your patience as y o u 
recognize how large and complicated some of the issues covered in thehearing have :f 
boGorac over the: years, xhc government of the Marshall Islands appieciatos your diligcBt 
efforts and willing altitude as we continue to work witli you and yotir colleagues in the 
tT.S.:'govern:ment. ■ 

I ant including with this letter the doemnents requested by you and your Subcommittee 
on Asia, the Pacific, and the Global Environment at the hearing. The documents included 
are: 

• The Changed Circumstances Petition, with attachments, 

• The Thamburg Report 

• The 8-Poinl Proposal for the Kwajalein Land use Agreement 



Should you or anyone else on your Subcommittee need foither documents or answers to 
questions regarding the Compact, please do not hesitate to contact me or a member of my 
staff. Again, thank you for your corttinued leadership on issues of importance to the 
RMT, particularly the injuries and aamages resulting from the U.S. nuclear w'capoiis 


testing program. 
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PETITION 

PRESENTED TO THE CONGRESS 
OF THE UNITED STATES OF AMERICA 
REGARDING CHANGED CIRCUMSTANCES 
ARISING FROM U.S. NUCLEAR TESTING 
IN THE MARSHALL ISLANDS 

THE PRESIDENT OF THE UNITED STATES SENATE 
AND 

THE SPEAKER OF THE UNITED STATES HOUSE OF 
REPRESENTATIVES 

Submitted by 

THE GOVERNMENT OF THE REPUBLIC OF 
THE MARSHALL ISLANDS (RMI) 

PURSUANT TO ARTICLE IX OF THE NUCLEAR CLAIMS 
SETTLEMENT APPROVED BY CONGRESS IN 
PUBLIC LAW 99-239 

September 1 1 , 2000 

As provided by Congress in Article IX of the nuclear test claims settlement enacted in 
law under Title IT, Section 1 77(c) of the Compact of Free Association Act of 1 985 [P.L. 
99-239], the Republic of the Marshall Islands respectfully submits this Changed 
Circumstances Petition to the Congress of the United States. The Government of the 
Republic of the Marshall Islands hereby notifies the Congress of its determination that 
the criteria have been satisfied under applicable U.S. federal law for further measures to 
provide adequately for injuries to persons and property in the Marshall Islands that have 
arisen, been discovered, or adjudicated since the Compact took effect on October 21, 
1986. 

Section 177 of the Compact of Free Association provides that “The Government of the 
United States accepts the responsibility for compensation owing to citizens of the 
Marshall Islands. . for loss or damage to property and person. . .resulting from the nuclear 
testing program which the Government of the United States conducted in the Northern 
Marshall Islands between June 30, 1946, and August 18, 1958.” 
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As detailed herein, injuries and damages resulting from the United States Nuclear Testing 
Program have arisen, been discovered, or have been adjudicated in the Marshall Islands 
since the Compact took effect. These injuries and damages could not reasonably have 
been discovered, or could not have been determined, prior to the effective date of the 
Compact. Such injuries, damages and adjudication render the terms of the Section 177 
Agreement manifestly inadequate to provide just and adequate compensation for injuries 
to Marshallese people and for damage to or loss of land resulting from the U. S. Nuclear 
Testing Program. 

The terms of Section 177 represent a politically determined settlement (Attachment T, 
Hills testimony) rather than either a good faith assessment of personal injury or property 
claims, a legally adjudicated determination of actual damages, or monetary award for 
such damages. As a political settlement. Section 177 of the Compact requires that the 
U.S. provide $150 million to the RMl to create a Fund that, over a 15-year period of the 
Compact, was intended to generate $270 million in proceeds for disbursement “as a 
means to address past, present and future consequences of the U.S. Nuclear Testing 
Program, including the resolution of resultant claims” [Preamble of the 177 Agreement]. 

In lieu of an assessment of damages by the Federal courts, the government of the 
Marshall Islands accepted the U.S. proposal that it espouse and settle the claims of the 
Marshallese people arising from the nuclear testing program conducted by the U.S. in 
conjunction with the establishment of a Claims Tribunal. The U.S, expressly recognized 
that its technical assessment of radiological damage to persons and property in the RMI 
was limited to a "best effort" at the time of the Compact (Attachment 11, Scientific 
Analysis), and was based on limited disclosure of available information and incomplete 
scientific knowledge. As a result, further adjudication of claims by an internal RMl 
Nuclear Claims Tribunal was agreed to by the United States. 

In addition to creating the Tribunal, the U.S. agreed, in exchange for the RMI espousing 
and settling its citizens claims, to adopt a “Changed Circumstances" procedure, through 
which Congress accepted the authority and responsibility at a later date to determine the 
adequacy of the measures adopted under the 177 Agreement to compensate for the 
injuries and damages caused by the U.S. Nuclear Testing Program. Accordingly, in 
approving the Section 177 Agreement, Congress accepted the responsibility to determine 
if further measures are required to provide just and adequate compensation in light of the 
awards that have been made by the Tribunal, as well as the injuries and damages that 
have become known or been discovered since the settlement was ratified. 

For the RMl to seek and ask for the Congress to provide additional funding is consistent 
with the commitment of the United States to provide just and adequate compensation for 
the nuclear claims. Indeed, such funding is contemplated by the Agreement and is the 
political process intended by Congress as a means to seek just and adequate 
compensation - if possible without further litigation. Under relevant federal court 
decisions, it is possible that claims could be recommenced in U.S. courts based on failure 
of the agreement to provide just and adequate compensation (Attachment 111, Legal 
Analysis). 
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The settlement specifically authorizes direct access to the Congress of the United States 
by the RMI if “Changed Circumstances” were discovered or developed after the 
Agreement took effect, and render the provisions of the Agreement manifestly 
inadequate. As more knowledge and information emerges about the damages and 
injuries wrought by the testing program, the manifest inadequacy of Section 177 has 
become clear. As confirmed in Attachments IV, V, and VI, the most immediate needs 
resulting from inadequacies of the Agreement are funding to award personal injury 
claims through the Tribunal, funding to satisfy the Tribunal awards for property damage 
claims, and funding to address the gross inability of the 177 medical program to 
effectively address the health consequences of the U.S. Nuclear Testing Program. 

Payment of personal injury awards made by the Claims Tribunal 
As of August 15, 2000, the Nuclear Claims Tribunal established pursuant to the 177 
Agreement had awarded $72,634,750 for personal injuries, an amount S26.9 million more 
than the $45.75 million total available under Article II, Section 6(c) for payment of all 
awards. Including property damage, over the Compact period. To date, at least 712 of 
these awardees (42%) have died without receiving their full award (Attachment TV, 
Decisions of the Nuclear Claims Tribunal). 

Payment of property damage awards made bv the Claims Tribunal 
The Claims Tribunal awarded the Enewetak people compensation for damages they 
suffered as a result of the U.S. nuclear testing at Enewetak. The compensation included 
awards for loss of use of their land, for restoration (nuclear cleanup, soil rehabilitation ad 
revegetation), and for hardship (for suffering the Enewetak people endured while being 
exiled to Ujelang Atoll for a 33 year period). The Tribunal fully deducted the 
compensation the Enewetak people received, or are to receive, under the Compact. The 
Tribunal determined that the net amount of $386 million is required to provide the 
Enewetak people with the just compensation to which they are entitled. The Tribunal 
does not have the funds to pay the $386 million award to the Enewetak people 
(Attachment V, Enewetak Land Claim). 

Gross inability of the 177 medical program to effectively address health consequences 
One of the measures adopted under the Section 177 Agreement to compensate the people 
and government of the Marshall Islands was a health care program for four of the atoll 
populations impacted by the testing program, including those who were downwind of one 
or more test, and the awardees of personal injury claims from the Tribunal. The medical 
surveillance and health care program established under the Section 1 77 Agreement has 
proven to be manifestly inadequate given the health care needs of the affected 
communities. The 177 Health Care Program was asked to deliver appropriate health care 
services within an RMI health infrastructure that was not prepared or equipped to deliver 
the necessary level of health care. Funding provided under Article II, Section 1(a) of the 
177 Agreement has remained at a constant $2 million per year. As a result of this 
underfunding, the 177 Health Care Program has only $14 per person per month as 
compared to an average U.S. expenditure of $230 per person per month for similar 
services (Attachment Vt, Medical Analysis). 
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It is imperative that a new medical program be implemented, with adequate funding that 
empowers the affected downwind and other exposed communities to provide primary, 
secondary, and tertiary healthcare for their citizens in a manner compatible and 
coordinated with RMl and U.S. health care programs and policies. 

Based on the inadequacy of funds for personal injury claims, property damage claims, 
and health consequences from the U.S Nuclear Testing Program, the RMT Government 
respectfully requests Congress to: 

1 . Authorize and appropriate $26.9 million so the Claims Tribunal can complete full 
payment of the personal injury awards made as of August 1 5, 2000. Of this amount, 
approximately $21 million is needed to pay off the estates of the 712 individuals 
known to have died. An additional $5.9 million is needed to make full payments of 
awards to individuals who are still alive; approximately half of that amount is needed 
to pay 80 or more individuals who presently suffer from a compensable condition 
which is likely to result In their death and the remaining half is owed to other living 
awardees (Attachment IV, Decisions of the Nuclear Claims Tribunal). 

2. Authorize and appropriate $386 million to satisfy the Claims Tribunal award to the 
Enewetak people (Attachment V, Enewetak Land Claim). 

3. Authorize and appropriate $50 million in initial capitol costs to build and supply the 
infrastructure necessary to provide adequate primary and secondary medical care to 
the populations exposed to radiation from the U.S. Weapons Testing Program 
(Attachment VI, Medical Analysis). 

4. Authorize and appropriate $45 million each year for 50 years for a 177 Health Care 
Program to provide a health care program for those individuals recognized by the 
U.S. Government as having been exposed to high levels of radiation during or after 
the testing program, including those who were downwind for one or more test, and 
the awardees of personal injury claims from the Tribunal (Attachment VI, Medical 
Analysis). 

5. Extend the U.S. Department of Energy medical monitoring program for exposed 
populations to any groups that can demonstrate high levels of radiation exposure to 
the U.S. Congress (Attachment II, Scientific Analysis, issue # 6 ). 

Beyond the five immediate changed circumstances, the RMl Government will present 
information to the U.S. Congress in the future regarding several other areas of changed 
circumstances. Some of these areas include: 

Payment of property damage awards made by the Claims Tribunal 
In April 2000, the Claims Tribunal issued its first award for property damage to the 
people of Enewetak Atoll. The full award of $386 million addresses the claims of the 
Enewetak people for loss of use of their land, for costs of restoration, and for hardship 
suffered while in exile for a 33 year period. Additionally, the Claims Tribunal is 
expected to make an award for property damage to the people of Bikini. Two other 
property damage claims in the process of being deyeloped include one by Rongelap, 
Alinginae, and Rongerik and, and one by Utrik, Taka, Tongai/Bokaak. These claims will 
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be presented to the Tribunal in the near future. The pending cases will better define the 
level of compensation that will ultimately be required to fully repair damage to all 
islands, including those not currently being rehabilitated for resettlement, and to provide 
for adjudication of all other claims. 

Funding of environmental rehabilitation and resettlement 

The U.S. Congress has recognized the need for environmental restoration to reduce 
radioactive contamination to acceptable levels at Bikini, Enewetak, and Rongelap atolls 
by establishing resettlement trust funds for those atolls. The Enewetak trust fund for the 
rehabilitation and resettlement of Enjebi Island is only $10 million while evidence 
presented before the Claims Tribunal demonstrated that over $148 million is required for 
environmental restoration of the atoll and resettlement of a portion of its population, the 
Enjebi people. Similarly, preliminary estimates for cleanup costs at Bikini and Rongelap 
atolls (approximately $205-505 million for Bikini Atoll and $100 million for just one 
island on Rongelap, Rongelap Island) exceed the funding levels currently provided. No 
rehabilitation and resettlement trust fund presently exists for Utrik. 

Support for further medical surveillance and radiological monitoring activities, including 
tracer chemicals and toxic materials 

Under Article II, Section 1 (a) of the 177 Agreement, $3 million was provided to the RMI 
for medical surveillance and radiological monitoring activities. Those funds were used to 
conduct a nationwide radiological survey, a medical examination program in the outer 
islands, and a thyroid study on Ebeye Island. While valuable information was obtained 
from these activities, such as identification and treatment of radiogenic illnesses, the 
surveys indicate that thyroid and other radiation related illnesses are evident in 
populations that are presently unmonitored, yet the funds for medical surveillance are 
exhausted. 

The health consequences of the U.S. Nuclear Testing Program are greater than originally 
suspected. Additionally, radiation from the testing program reached every comer of the 
Marshall Islands. Medical surveillance should have been, and should be targeted at 
monitoring frequencies of all real and potential health consequences of the testing 
program in a longitudinal fashion. It is only in this manner that a complete understanding 
of health trends and associations of specific illness and radiation can be appreciated. An 
onsite national health surveillance system needs to be developed, implemented, and 
sustained to monitor all health consequences of the nuclear weapons testing program for 
the next fifty years. 

Occupational safety program 

Section 177 does not include an occupational safety program for Marshallese and other 
workers involved in environmental remediation or cleanup programs. As a result, 
Marshallese and other workers are exposed to occupational sources of radiation. Medical 
screening of past and present radiation workers is greatly needed to reduce the risk of 
further illness and claims. 
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Communitv education and development proerams 

Section 177 provides no means to educate Marshallese citizens in radiation related fields 
or to build local capacity to undertake research, archive relevant infonnation, or educate 
the public about the consequences of the U.S. Nuclear Testing Program in the Marshall 
Islands. 

Nuclear stewardship proaram 

Section 177 does not provide programs for communities to develop strategies for safely 
containing radiation and living near radioactive waste storage areas. 


The inadequacies presented in this petition “could not reasonably have been identified” in 
the 177 Agreement [Article IX] both because the full extent of the damages caused by the 
testing program had never been assessed and because scientific and medical 
developments since the settlement was consummated would have rendered any prior 
assessment not just manifestly Inadequate, but null and void. What might have been 
acknowledged by the Government of the United States in 1983 as “damages resulting 
from the Nuclear Testing Program” is only a small portion of what such injuries and 
damages are now known to be. 

The 67 atomic and thermonuclear weapons detonated in the Marshall Islands allowed the 
United States Government to achieve its aim of world peace through a deterrence policy. 
The Marshallese people subsidized this nuclear detente with their lands, health, lives, and 
future. “As an ally and strategic partner, the Republic of the Marshall Islands has paid a 
uniquely high price to define its national interest in a manner that also has been 
compatible with vital U.S. national interests” (H. Con. Res. 92 - Sponsored by the 
Honorable Benjamin Gilman and the Honorable Don Young). As a strategic partner and 
friend of the United States, the RMI remains hopeful that Congress will take action to 
address the inadequacies of the 1 77 Agreement. The Government of the Republic of the 
Marshall Islands looks forward to working closely with the Congress of the United States 
to respond to changed circumstances in the Marshall Islands. 

Respectfully submitted, 


Kessai H. Note 
President 

Republic of the Marshall Islands 
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Attachments : 

I 

II 
111 

IV 

V 

VI 


Hills Testimony 
Scientific Analysis 
Legal Analysis 

Decisions of the Nuclear Claims Tribunal 
Enewetak Land Claim 
Medical Analysis 


7 

[Note: Not all of the appendices submitted by the Honorable de Brum are reprinted 
here but are available in committee records.] 
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BEFORE THE NUCLEAR CLAIMS TRIBUNAL 
REPUBLIC OF THE MARSHALL ISLANDS 


) 

In the Matter of ) NCT No. 23-0902 

) 

the People of Enewetak, et al., ) 

) 

Claimants for Compensation ) 

) 

ORDER 

On April 13, 2000, the Tribunal issued its DECISION AND ORDER in this claim, awarding 
nages in the amount of $324,949,3 1 1 . In that decision, the Tribunal ordered a hearing be set for post 
gment proceedings. On April 26, 2000, claimants filed a MOTION TO AMEND MEMORANDUM 
DECISION AND ORDER, requesting the inclusion of certain rehabilitation costs. The Defender of 
fund did not oppose this MOTION and on May 5, 2000, the Tribunal issued an ORDER amending 
April 13 DECISION to include an additional $16. 1 million for soil rehabilitation and revegetation. 
May 26, 2000, a hearing was held and a briefing schedule established for examination of the 
standing issues of post-judgment interest and attorneys fees and costs. The parties filed their 
^ective briefs in a timely manner and on June 6, 2000 filed a stipulation dealing with future loss of 
, prior compensation, and prejudgment interest. At the Tribunal’s request, the parties filed on July 
2000, a REVISED STIPULATION RE FUTURE LOSS OF USE, PRIOR COMPENSATION AND 
fEREST. 
julation 

The parties offered a REVISED STIPULATION RE FUTURE LOSS OF USE, PRIOR 
'MPENSATION, AND INTEREST, filed July 21, 2000 to address certain issues in the Tribunal’s 
;ision. The stipulation as to future loss of use incorporates a calculation which utilizes total of 
)4. 16 acres as opposed to the 1305.78 acres employed in the appraisal initially submitted to the 
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Tribunal. This change reflects the parties’ agreement as to the proper acreage which will be denied to 
claimants’ use in the future. The prior compensation portion of the stipulation reflects the inclusion of 
certain annual payments under the Section 177 Agreement ($3.25 million received by claimants in 1997, 
1998, and 1999) which were not included in the calculations adopted in the Tribunal’s April, 2000 
DECISION. In the April 2000 DECISION, the Tribunal determined the value of the future loss of use 
(adjusted for Section 177 payments) to be $50,154,81 1. Based upon the STIPULATION, this value 
would change to $47,001,908.^ The bases of the stipulation are reasonable and will be adopted. 

The final portion of the STIPULATION relates to pre-judgment interest, from the date of the 
loss of use calculation, January 24, 1997, to the date of entry of the decision, April 13, 2000. The rate of 
interest agreed to by the parties was 7 percent. The amount of interest to which the parties stipulated 
was $47,681,122. The inclusion of interest to the date of the decision is appropriate and consistent with 
the methodology utilized by the parties in assessing the loss of use to claimants. 

Attorneys Fees 

This issue was extensively briefed by the parties in 1995. The Tribunal’s ORDER of December 
7, 1995 addressed the matters raised in claimant's MOTION for attorneys fees and costs filed June 19, 
2000. The December 1995 ORDER allowed the Claimants to introduce evidence relating to attorneys 
fees incurred by the People of Enewetak in the prosecution of their claims against the U.S. for damages 
from the U.S. nuclear testing program in the Pacific before the U.S. Court of Claims prior to the 
effective date of the Compact of Free Association. Claimants have been unable to develop evidence to 
support this part of the claim in the time since that ORDER and the Tribunal does not believe that 
additional time will reasonably lead to the discovery of additional evidence supporting this aspect of the 
claim. The Tribunal further declines the invitation to award attorneys fees for attorneys fees before the 
Tribunal prior since its inception and prior to the amendment to the Nuclear Claims Tribunal Act by P.L. 
1993-56, which removed the authority of the Tribunal to award attorneys fees. 


'Present value of future rents ($60,387,552) less present value of future Section 177 payments 
($13,385,644) as of January 1997. 
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Post-Judgment Interest 

Tt seems clear that were this a determination of just compensation in a taking action against a 
governmental body, post judgment interest would be awarded. However, as noted in the Tribunal’s 
DECISION AND ORDER of April 13, 2000, while principles of just compensation may be referenced 
in determining what is necessary to make claimants whole, this is not an eminent domain proceeding. 
“Neither the U.S. nor RMl government is a party to this action, and consequently certain elements in a 
determination of just compensation are not present.” (MEMORANDUM OF DECISION AND 
ORDER, April 13, 2000, p. 3) 

The Tribunal, in making its award of damages, has evaluated the harm suffered by claimants and 
issued an award. The funds available for payment of that award are far short of the amount awarded. 
Assuming the existing compensation framework, payment of award would be made over a period of 
years from the annual proceeds of the Section 177 Fund. Even under the most optimistic of scenarios, 
with the funds currently available, full payment of the award would take over 100 years. Unlike ajust 
compensation case where the award may be enforced against a governmental entity, the Tribunal has a 
limited fund and an award of interest could arguably only dilute further the funds available for payment. 

An award of interest in this case could be seen to work unfairly toward personal injury award 
recipients to whom interest is not awarded. Because of the structure of the funding mechanism, the 
Tribunal is forced to make pro rated payments of awards from the annual proceeds of the Fund. If post 
judgment interest were to be a component of these payments, the administrative burden of constantly 
recalculating unpaid awards would be significant. 

Nonetheless, it is clear that whatever the value of the award, it will decline overtime as inflation 
takes its toll. In the absence of post judgment interest, claimants who receive property damage awards 
at different times will be unequally treated in that the value of the later awards will be greater due to the 
passage of time and effect of inflation. If funds were available to pay property awards upon their entry, 
this would not be a problem. However, the longer it takes to make final payment, the less the actual 
value of the award. The absence of post judgment interest would have the effect of penalizing 
claimants who receive an award earlier than those who come later in the process. While it could be 
argued that personal injury defendants may be unfairly treated if property claimants’ awards include a 
post judgment interest component, there are some significant differences between the personal injury 
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awards and property damage awards. 

Property taken by the government without just compensation is subject to constitutional 
remedies. Personal injuries by the government are not similarly protected. Recipients of personal injury 
awards from the Tribunal have been the beneficiaries of a statutory presumption which relieves them of 
the burden of proving their injury was caused in fact by exposure to radiation from the nuclear testing 
program. The effect of this presumption is to be over inclusive, so that some of those receiving personal 
injury awards have suffered from injuries which were not in fact caused by the testing program, 

Property damage claimants, on the other hand, have met a heavier burden of proof in relating their 
damage to the effects of the testing program. Arguably the absence of post judgment interest is the price 
of the presumption. 

The Defender of the Fund correctly notes that there is no specific statutory authority for 
including post judgment interest in the award. However, the Nuclear Claims Tribunal Act provides: 

Tn determining the proper award of compensation, the Tribunal or the Special Tribunal, 
whichever is the decision maker, shall, in accordance with Section 2 of the Section 177 
Agreement, take into account the validity of the claim, any prior compensation made as a 
result of such claim and such other factors as it may deem appropriate.^ 

In the case of property damage claims, the Tribunal deems the inclusion of post judgment interest to be 
appropriate in the following manner. It will be applied to the loss of use and restoration portions of the 
aw^ard, but not the hardship portion of the award. The hardship damages, although arguably 
consequences of the damage to property, are more in the nature of personal injuries and not subject to 
the same considerations as those damages which are more closely related to a just compensation claim. 
The possible inequities of post judgment interest between personal injury and property damage 
claimants will be addressed through the payment schedule. The total loss of use damages for past and 
future loss of use amount to $244,000,000,^ while the total cost of restoration is $107,810,000.'^ 


^REVISED STIPULATION RE FUTURE LOSS OF USE, PRIOR COMPENSATION, AND 
INTEREST, filed July 21, 2000, Table 7A-2. 

'^This includes the $91,710,000 awarded in the April 13, 2000 DECISION, and the $16,100,000 
from the TribunaLs May 5, 2000 ORDER, amending the April 13 DECISION. 
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ORDER 

1. The REVISED STIPULATION is accepted and the Tribunal's April 13, 2000 DECISION is 
AMENDED to reflect future loss of use damages of $47,001,908 rather than $50,1 54,81 1 and the 
addition of prejudgraent interest in the amount of $47,681,122. 

2. Claimants’ MOTION for attorneys fees is DENIED. 

3. Claimants’ MOTION for post judgment interest is GRANTED as follows: interest in the 
amount of 7% per year is awarded on the loss of use damages of $244,000,000 and on restoration 
damages of $107,810,000. 

Dated this 3‘’‘^ day of August , 2000. 
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/s/Oscar de Brum 
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Oscar de Brum 
CHAIRMAN 


/s/Gregory J. Danz 


Gregory J. Danz 
MEMBER 
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/s/James Plasman 


James Plasman 
MEMBE 
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8-Point Conceptual Proposal 
MUORA Extension for Kwaialein Atoll 


Presented to the U.S. Chief Negotiator 
4"' Round, RMI-U.S. Compact Negotiations 
August 29, 2002 
Honolulu, Hawaii 


The following is a proposal to the U.S. Chief Negotiator for consideration to provide the 
United States extended access to Kwajalein Atoll; provide adequate compensation to 
landowners; ensure economic stability; and improve living standards for all residents of 
Ebeye and surrounding atoll communities. 

This proposal was prepared in consultation with and concurrence of the Kwajalein 
landowners and is the official position of the RMI government to establish a basis for 
further discussions with the United States government (USG) with respect to the 
extension of the MUORA. 

The following are the components of the proposal: 

1. MUORA Term 

In response to the USG offer to extend the MUORA from 2016 to 2023, with an option to 
extend for an additional 20 years, the RMI agrees with such an extension however would 
propose that the MUORA extension be on a continuous term until 2043. In addition, the 
RMI proposes a 10-year option exercisable at least 7 years (2036) prior to 2043. 

2. Kwajalein Landowner Compensation 

It is proposed that the current compensation base payment of $7.1 million be increased 
to $11.9 million. The increase takes into account the cumulative full inflation adjustment 
with the base year of 1981, and population change. Taking these two factors into 
account, the 2004 adjusted payment is proposed at $19.1 million to be fully indexed 
annually. 

The Kwajalein landowners, per an agreement to be prepared with the RMI government, 
pledge to review, and if warranted, to take steps to ensure the equitable distribution of 
the compensation payments. 

3. Kwajalein Landowner Trust Fund 

The Kwajalein landowners, per an agreement to be prepared with the RMI government, 
will establish a Kwajalein Landowner Trust Fund. The purpose of the fund will be to 
provide income to landowners after the United States’ use of Kwajalein Atoll ends. The 
Fund will be capitalized from such funding sources as agreed to between the RMI 
government and Kwajalein landowners. 

4. Kwajalein Impact 

The current $1.9 million is extended per the term of the MUORA to be inflation adjusted 
per Title Two. These funds will be used for landowner-related development programs, 
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such as housing improvements and scholarship programs. The funds will be 
administered in accordance with a strategic plan to be prepared by the Kwajalein Atoll 
Development Authority and the RMI government and reported on per the Compact’s 
Fiscal Procedures Agreement (FPA). 

5. Ebeye Special Needs and an Environmental Relief Fund 

The RMI considers as responsive the USG’s interest in agreeing to provide $4.1 million, 
inflation adjusted, for the people of Ebeye and surrounding atoll communities for the 
MUORA term. As indicated, these funds will be administered by the RMI government 
and fulfill Title Two requirements (including the FPA) and be used for education, health 
and other social service needs, and infrastructure development. This provision of Title 
Two grant assistance will continue so long as the MUORA remains in effect. 

It is also requested that the USG provide an additional $1.7 million annually for 
environmental assessment and monitoring purposes. While some of the funding will be 
used to provide environmental-related management services undertaken by the RMI’s 
Environmental Protection Agency in Kwajalein, a majority of the funding will be set-side 
in an Environmental Relief Fund to be used as a “sinking fund" to support environmental 
protection and relief for the atoll area. It is requested that the annual amount also be 
inflation adjusted per Title Two. The fund will be accessed based on criteria established 
by the RMI government and Kwajalein landowners. 

6. Tax Provisions 

In accordance with its national priorities and constitutional processes, the RMI proposes 
to increase taxes and implement such other measures related to the United States use 
of Kwajalein Atoll. The tax revenues, estimated at $14 million annually, will be 
earmarked to improve the long-term welfare, including the use of a trust fund, and living 
standards of the communities affected by the military use of Kwajalein Atoll. 

7. Early Termination 

In case of early termination of the MUORA by the USG, an early termination payment 
clause will be exercised in 2033 in an amount representing the NPV of 10 years of 
Kwajalein landowner compensation payments, Kwajalein Impact and Title Two Ebeye 
Special Needs. In addition, compensation will be provided for resettlement and 
repatriation. 

8. SOFA 

With the extended term of the MOURA, the RMI will seek to amend the SOFA to 
authorize the subcontracting of certain functions or activities to Marshallese owned small 
businesses to promote private sector development for the Marshallese communities at 
Kwajalein. In addition, the RMI would propose the establishment of a Joint Labor 
Relations Board in the SOFA or MUORA to address issues concerning Marshallese 
workers at Kwajalein including wages, terms and conditions of employment, training and 
advancement opportunities, complaints, and the relationship of the Marshallese 
employees with other employees on the work force. 
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Bikini Decision Summahy 

This claim is a class action for and on behalf of the People of Bikini for damage 
to property resulting from the U.S. Nuclear Testing Program brought pursuant to 
§ 123 of the Nuclear Claims Tribunal Act of 1987, as amended. 

Bikini Atoll is located in the northwestern Marshall Islands and was used by the 
Government of the United States as a testing site for nuclear weapons from 1946 
to 1958. The People of Bikini were removed from Bikini Atoll on March 7, 1946. 
Subsequently 23 atomic and hydrogen bombs were detonated there over the course 
of the next 12 years changing the atoll’s topography and leaving it in a highly con- 
taminated condition from residual radioactivity. 

Damages arising from the results of those tests have been awarded to the People 
of Bikini in three general categories: loss of use; costs to restore; and consequential 
damages for hardship suffered by the Bikinians resulting from their removal. 

The Bikinians have not had use of their atoll since March 7, 1946, and this loss 
of use will continue on into the future until the necessary remediation takes place 
to restore full use and habitability. Despite this long period of time, it was never 
the intention of the United States or any governmental authority to permanently 
preclude the Bikinians from returning to their home atoll. Rather, the use of Bikini 
as a nuclear testing site has always been considered “temporary” by all parties. Ac- 
cordingly, the Tribunal finds that these facts support a “temporary taking” under 
applicable case law. Expert appraisal witnesses provided reports and gave testimony 
on the fair market rental value of the land for the period of denied use. After setting 
off prior compensation paid to the People of Bikini, the Tribunal has determined 
that the value for loss of use both past and into the future is $278,000,000. 

Radiological conditions at Bikini today remain in excess of radiation protection 
standards established by the U.S. Environmental Protection Authority applied to se- 
verely contaminated sites in the United States. Thus, radiological clean up remains 
necessary so that Bikini can support human habitation again with access to and use 
of the atoll’s resources. The Tribunal received detailed written reports and heard ex- 
pert testimony with respect to various remediation strategies to accomplish the re- 
quired clean up. Over 20 different strategies were considered ranging in cost from 
$217.7 million to $1,419.6 billion. From this list, four strategies were identified 
which would best accomplish the required clean up in a cost effective manner. These 
four remediation strategies were evaluated utilizing U.S. EPA clean-up criteria and 
further assessed and balanced in view of Tribunal concerns, which resulted in the 
final selection of a remediation strategy consisting of potassium treatment and soil 
removal with the waste utilized for construction of a causeway. After deducting 
prior compensation received by the People of Bikini, the Tribunal has determined 
that the net award for restoration costs is $251,500,000. 

The People of Bikini have also suffered many hardships through their years in 
exile from Bikini Atoll. These hardships, consisting of severe food shortages and 
hunger, disease, loss of culture and other types of pain and discomfort, were more 
severe at certain times than at other times. The period of relocation to Rongerik 
Atoll from 1946 to 1947 was the most severe with the Bikini community suffering 
from starvation. The period of habitation in Kili up to 1982 also presented severe 
hardships to the People of Bikini with frequent food shortages and no available la- 
goon resources. Consequently, the Tribunal has devised a scheme of compensation 
based on the level of hardship during those two periods on the Bikini community. 
The total compensation per individual for the periods specified is consistent with the 
parameters and compensation paid by the Tribunal under its personal injury com- 
pensation program and with the award made to the People of Enewetak. The Tri- 
bunal has awarded the People of Bikini $33,814,500 for consequential damages re- 
sulting from the Nuclear Testing Program. 

The Tribunal has determined that the total net amount of compensation due to 
claimants in this case for the categories of damages described above is $563,315,500. 


[Note: The material submitted for the record by Mr. Plasman is not reprinted here 
but is available in committee records. The 1955 Breslin Cassidy report can be 

accessed on the Internet by going to: http://worf.eh.doe.gov/data/ihplc/0411 a.pdf 

(accessed on 11/7/07).] 
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